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Executive Summary
Port Authority of Guam Back Wages Series, Part A
OPA Report No. 21-03, February 2021

Our performance audit of the back wages of the first of nine reinstated Port Authority of Guam
(Port) employees — “Employee Q” — found significant deficiencies in the basis of Port’s
calculations for back wages, Medicare tax, retirement contribution, and interest charge that
resulted in overpayments of at least $96 thousand (K) in back wages and $18K in interest for a
total of $114K. While Port’s legal remedies with Employee Q were generally made in accordance
with administrative and judicial review judgments and orders, we found instances of potential
noncompliance with applicable laws, regulations, and internal policies, as well as lapses in Port’s
internal processes.

Specifically, we found:

e Port adhered to certain terms and conditions of Employee Q’s that were not required by
the Civil Service Commission (CSC) or the courts’ judgments, such that:

0 The highest number of incremental sub-steps were granted based partly on two (2)
prior years’ “Outstanding” performance evaluation ratings that were not approved
by the former (or any) General Manager (GM); and

0 A 6% interest charge was paid to Employee Q without any court order requirement,
negotiated terms, and proper calculation.

e Successor management approved salary increments that their predecessors did not approve
of themselves;

e Legal remedies were executed without seeking the Board of Directors’ (Board) ratification
by resolution and without a formal agreement and liability release until after the final
payment in May 2020; and

¢ Different legal opinions resulted in delay and certain unorganized remedial actions.

Port Adhered to Certain Terms & Conditions of Employee Q’s Not Required by CSC or the
Courts’ Judgments

Port calculated Employee Q’s back wages based on CSC and the courts’ judgments, as well as on
certain terms and conditions requested by the employee. Employee Q’s additional terms included:
(a) granting him the highest number of sub-steps for the annual salary increments within the
termination period, based on prior “outstanding” performance evaluation ratings; and (b) paying
him a 6% interest charge.

Highest Number of Incremental Sub-Steps Granted Based Partly on Prior “Outstanding”
Performance Evaluation Ratings Not Approved by Any GM. Under Port’s Personnel Rules and
Regulations (PRR) and salary increment point system, an approved performance evaluation report
serves as the basis for whether an employee receives a salary increment or not and for how high



the salary increment shall be. On performance evaluation alone, a Port employee can earn zero (0)
to five sub-steps (or 5%) on their annual salary increment. For the termination period (December
19, 2012 through July 29, 2018), Port granted Employee Q with salary increments at five sub-steps
each for 2013 through 2017. According to the incumbent GM, Port determined the five sub-step
salary increments by averaging the overall performance ratings of Employee Q’s last three years
actively employed at Port, or in 2010, 2011, and 2012.

While all three performance evaluations indicated overall ratings of “outstanding” (which
correspond to five sub-steps), two of the evaluations (for the 2011 and 2012 annual increments)
did not bear the former (or any) GM’s signature to indicate approval of the overall performance
rating, as required by Port’s PRR (PRR 6.302, 7.008, and 7.010). Therefore, Employee Q was not
eligible to receive salary increments for 2011 and 2012, as evident by the absence of the former
(or any) GM’s signatures on the evaluation documents. When averaging the sub-steps allowable
under Port’s PRR and salary increment point system, Employee Q would be eligible for only two
sub-steps, as opposed to the five sub-steps Port granted.

In line with the existing PRR for annual increments, we recommend that the GM and the Board
standardize a salary increment process for back wages to include a required performance
evaluation report (of the sort) accountable to the incumbent GM who approves the number of sub-
steps on the personnel action forms.

A 6% Interest Charge ($95K) Was Paid to Employee Q Without Any Court Order Requirement,
Negotiated Terms, and Proper Calculation. Port paid Employee Q $95K in interest for the period
of December 19, 2012 through September 15, 2018. Neither CSC nor the courts ordered Port to
pay the 6% interest charge per day requested by Employee Q in his “remedy request letter,” which
was addressed to and approved by Port’s Deputy GM of Administration and Finance (DGMA).
Yet, Port did not exercise its option to negotiate an interest rate lower than 6%, as allowable by
Title 18 Guam Code Annotated (GCA) Chapter 47 §47106.

By approving the remedy request letter, the DGMA accepted the following issues surrounding this
interest charge: (a) a daily 6% interest rate that translates into interest of 2,190% per year, which
is exceptionally above the legal rate; (b) the principal amount to be charged with interest was not
stated and fixed; and (c) the time, or period (start and end date), in which interest was to be charged
was not stated and fixed. Port applied and paid the 6% interest on, generally, an annual basis.

For the same period Port calculated the $95K interest charge, our audit calculated only $77K in
interest. Just as Port’s $95K interest charge was calculated based on the five sub-step annual salary
increments Port granted for the termination period, so was our $77K interest calculation, as
opposed to basing interest on the two sub-steps our audit determined. Port’s $18K overpayment
was due primarily to Port not considering time in its interest calculation. Compared to the simple
interest formula in which Principal x Rate x Time = Interest, Port’s $95K interest payment resulted
from calculating only Principal x Rate. For the same period, Port agreed they overpaid Employee
Q by §18K.



Successor Management Approved Salary Increments That Their Predecessors Did Not
Approve Themselves

We found that both Port’s prior and incumbent management prepared identical Notifications of
Personnel Action (NPA) forms for Employee Q’s 2011 and 2012 salary increments, despite the
GM as of the performance rating period ending being different from the GM’s name stated on the
evaluation report, and different from the GM whose Deputy authorized the salary increment NPA.

As of November 25, 2020, both the 2011 and 2012 performance evaluation reports themselves
remain unsigned by any GM, despite the requirements of Port’s PRR. The NPAs for the 2011 and
2012 salary increments (of five sub-steps each) had a domino effect on the subsequent years’ pay
ranges and salaries. These NPAs became the basis for subsequent salary increases — salary
increments for 2013 through 2017, pay adjustments in 2016 and 2018, and the 2019 salary
increment.

Legal Remedies Without Seeking Board Ratification by Resolution and Executed Without a
Formal Agreement and Liability Release Until After the Final Payment in May 2020
Despite the significant financial impact brought on by the differing legal opinions, this did not
motivate Port management to seek and secure Board ratification and execute a formal agreement
with a liability release provision before final payments were made. Considering the significant
financial impacts of legal remedies paid to Employee Q, we recommend the GM seek the Board’s
ratification, via board resolution, specifying the composition of total back wages and interest paid
to Employee Q.

Furthermore, Port risked the possibility of Employee Q, or his beneficiaries, pursuing further
financial demands and litigation on the same termination lawsuit. After we brought up our concern
to Port during our July 14, 2020 virtual meeting, Employee Q prepared and signed a liability
release letter dated July 23, 2020. However, we found several deficiencies in the liability release
letter that we referred to Port management for review and consideration. Therefore, we recommend
the GM execute a comprehensive formal agreement that includes (1) the purpose, amounts, and
terms of what Port paid for Employee Q’s back wages, benefits, attorney fees, and interest charge;
(2) a liability release provision; and (3) the signatures of the relevant parties and witness.

Different Legal Opinions Resulted in Delay and Certain Unorganized Remedial Actions
Port received significantly different legal opinions on whether Employee Q’s back wages included
annual salary increments for the termination period, which resulted in delay and certain
unorganized remedial actions. Port’s former contracted Legal Counsel advised that any payout to
Employee Q would be based on the same pay range as when he was terminated (“base salary”)
and without any salary increments. As such, Employee Q was reinstated at his base salary without
any salary increments factored in, then paid back wages (in June 2019) that did not include salary
increments. Later, when former “in-house” Staff Attorney advised that back wages should include
salary increments, Port granted and paid an annual salary increment to take effect in October 2012
(which was months before Employee Q’s termination), annual salary increments for the
termination period (for 2013 through 2017), and a pay adjustment (for 2016).



Other Matters

We became aware of other matters not related to our audit objective that warrant Port’s, and
possibly the Guam Legislature’s, attention —i.e., the uniformity of existing employees’ anniversary
dates and no caps on Port’s salary increments. For these other matters, we made the following
additional recommendations: (a) the GM and the Board reconsider their practice of unifying
employees’ increment anniversary dates moving forward; and (b) the Board comply with Guam
Code and provide parity to ratepayers and taxpayers by incorporating in its PRR the relative (or
similar) provisions of 4 GCA Chapter 6 §6202 regarding caps on Port’s salary increments.

Port Management Response and Office of Public Accountability Reply

In Port’s official management response, the GM disagreed with the majority of our audit findings
and recommendations. In reply, generally, our audit findings and recommendations remained the
same.

Benjamin J.F. Cruz
Public Auditor



Introduction

This report presents the results of our performance audit on the Port Authority of Guam’s (Port)
execution of settlements, or legal remedies, with one of nine reinstated employees based on
resolved Civil Service Commission (CSC) cases. This audit was initiated in response to the
public’s concern over Port’s prior decision to keep confidential the settlement costs connected with
nine previously terminated employees — salary, employee benefits, and their attorney’s fees and
costs. Initially, these settlements were not disclosed by Port, following their former (in-house)
Staff Attorney’s legal advice. However, after receiving the Guam Attorney General’s opinion that
settlement agreements are public records subject to public inspection, Port posted all nine
settlement (or legal remedy) agreements on its website, making them available for public view.

Our audit objective was to determine whether Port’s settlements, or legal remedies, with nine
reinstated employees were properly accounted for and paid in accordance with applicable laws,
regulations, and administrative and judicial review judgments. However, this specific report (Part
A) focused on the audit results of only one of the nine reinstated employees, herein referred to as
“Employee Q”. A separate report was necessary because of the significant amount of Employee
Q’s legal remedies and how Port executed his payments.

In Part A, our audit scope covered the court orders and judgments, Port documents, and other
documents that contributed to Port’s calculations and payments to Employee Q’s legal remedies
during our audit engagement (i.e., October 2010 through November 2020).

Our audit results on the other eight employees’ settlements will be issued in separate audit reports.
We detailed the objective, scope, and methodology in Appendix 1.

Background

Port is a public corporation and autonomous Government of Guam (GovGuam) agency, for which
primary revenues are derived from providing services to major shipping line customers, tariffs,
and rentals of equipment and spaces related to ocean commerce, recreational and commercial
boating, and navigation. Since fiscal year (FY) 2016, Port’s revenues averaged $54.4 million (M)
a year. On average, 98% of Port’s revenues were derived from the tariffs and rentals paid by Port
customers (ratepayers). Port prides itself in dedicating all of its profit to the upgrading of its
equipment and facilities and the continued growth of Guam's seaport.

Confidential Settlements of Multiple, Employee Termination Lawsuits

Port has been a defendant in nine employees’ adverse action (termination) lawsuits. All nine of
these employees were reinstated to their original employment position and paid (or will be paid)
back wages. Back wages represent the salaries owed to an employee for the period following their



unlawful termination until they are reinstated. Port provided other legal remedies such as
reimbursement for the attorney’s fees and legal costs related to the employee’s lawsuit, and interest
for the delay and loss of use of back wages as ordered in a court’s decision.

Our initial audit scope included only five reinstated employees with whom Port already executed
settlement, or legal remedy, payments. With five reinstated employees set to receive back wages,
the public demanded transparency on whether Port was following the law when executing these
settlements or legal remedies.



Results of Audit

Based on data and documents provided by Port, Port paid $542 thousand (K) for Employee Q’s
back wages, Medicare tax, retirement contribution, interest charge, and attorney’s fees and legal
costs. See Figure 1.

Figure 1: What Port Paid as a Result of Employee Q’s Termination Lawsuit

() ()
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RETIREMENT MEDICARE
=
$381K $20K $6K $40K $95K
Back Wages Retirement Medicare Tax Attorney’s Fees  Interest Charge
& Legal Costs

Source: Port’s Check and Deposit Documents

Our performance audit of Employee Q’s back wages found significant deficiencies in the basis of
Port’s calculations for back wages, Medicare tax, retirement contribution, and interest charge that
resulted in overpayments of at least $96K in back wages and $18K in interest for a total of $114K.
While Port’s legal remedies with Employee Q were generally made in accordance with
administrative and judicial review judgments and orders, we found instances of potential
noncompliance with applicable laws, regulations, and internal policies, as well as lapses in Port’s
internal processes in executing Employee Q’s legal remedies.

Specifically, we found:
e Port adhered to certain terms and conditions of Employee Q’s that were not required by
CSC or the courts’ judgments, such that;

0 The highest number of incremental sub-steps were granted based partly on two (2)
prior years’ “outstanding” performance evaluation ratings that were not approved
by the former (or any) General Manager (GM); and

0 A 6% interest charge was paid to Employee Q without any court order requirement,
negotiated terms, and proper calculation.

e Successor management approved salary increments that their predecessors did not approve
themselves.

e Legal remedies were executed without seeking the Board of Directors’ (Board) ratification
by resolution.

e Legal remedies were executed without a formal agreement and liability release until after
the final payment in May 2020.

¢ Different legal opinions resulted in delay and certain unorganized remedial actions.

Also, we identified other matters where:
¢ Portunified existing employees’ increment anniversary dates to reflect the dates of agency-
wide pay adjustments.



e Port’s Personnel Rules and Regulations (PRR) do not have a cap (limit) on salary
increments.

e Port interpreted a Superior Court of Guam Decision as Employee Q did not have to mitigate
the wages he earned during his termination.

Port Adhered to Certain Terms & Conditions of Employee Q’s Not
Required by CSC or the Courts’ Judgments

Port calculated Employee Q’s back wages based on CSC and the courts’ judgments, as well as on
certain terms and conditions requested by the employee. These terms and conditions were
communicated through the following:
e Employee Q’s Attorney’s “declaration letter”, dated July 11, 2018 and addressed to Port’s
former contracted Legal Counsel; and
e Employee Q’s remedy request letter, dated February 6, 2020 and addressed to and approved
by Port’s Deputy GM of Administration and Finance (DGMA).

Employee Q’s Attorney’s Declaration Letter

With the attorney’s declaration letter, he attached his calculation schedule of back wages and
interest to be paid to his client, Employee Q. The calculation schedule contained terms, which are
similar to the additional terms in Employee Q’s remedy request letter. The terms contained the
following statements, in which the attorney rendered several opinions regarding his client,
Employee Q:

1. “Before termination of [Employee Q] on December 18, 2012, he received a performance
evaluation from his supervisor, which entitles him [to] an increase [...]. Based on the prior
years’ performance evaluation[s] [...], his rating [was] Outstanding since 2005. This
entitles him to receive the highest points or percentile on the subsequent years. The number
of sub-steps for Outstanding ratings is 5 [five] sub-steps.”

2. “In 2016, the Port Board approved a new pay scale increasing each position’s pay range to
match [the] 25% market percentile. This pay schedule is not showing [on] the Port's
website. Therefore, [Employee Q’s] salary range increased and it should affect [Employee
Q’s] calculation from the effective date of the new pay schedule to the work date prior to
the official starting date he goes back to work at the Port.”

3. “The final calculation also includes [a] six percent (6%) pre-judgment interest as allowed
by law.”

Employee Q’s Remedy Request Letter

In his remedy request letter, Employee Q indicated that his terms and conditions were reasonable
because they were in accordance with CSC and the Supreme Court of Guam’s judgments and
Guam law. Employee Q’s terms and conditions included the following statements, which were not
specified in CSC or the courts’ judgments, nor Guam law:

1. “That [Employee Q’s] reinstatement includes all salary increments that were due for the
period of December 18, 2012 to the current date [February 6, 2020] using the last
performance appraisal rating on record of “Outstanding” to adjust [his] salary
accordingly.”



2. “A 6% interest charge per day' is effectuated. Payment to be made by the 60" day of
management approval.”

See Table 1 below for the basis of Port’s payments and Appendix 2 for the remedy request letter

and Appendices 3, 4, and

Back Wages — Base Salary,
plus Pay Changes, minus

Table 1: What Port Paid Employee Q and Its Basis

5 for CSC and the courts’ judgments.

What
Port Paid Judgment/Order Rendered by
"The Port Authority of Guam is further
ordered to fully compensate Employee [Q]

for all the time following his termination on Civil Service
December 18, 2012 until the date he is Commission
reinstated to his prior position of]

employment."

$36L476) "] upholds the Civil Service

on Back Wages

$209K of Outside Income Commission's Order awarding [Employee
Q] full back pay and benefits from the date Superior Court
of his termination until Petitioner PAG of Guam
complies with the Commission's Order and
allows [Employee Q_] to return to work."

Pay Changes $19.273 Not ordered or required by CSC or judicial

after Reinstatement ’ courts' judgments, regulations, or laws.

Pay Changes Not ordered or required by CSC or judicial

o $771 - .
before Termination courts ]udgments, regulatlons, or laws.
Total Back Wages $381,520

"The compensation shall include all
employer [Q's] contributions to the
Government of Guam Retirement Fund [...] Civil Service
for all the pay periods between December Commission
18, 2012 and the date Employee [Q] is

Retirement Contribution $18,548 'r'einstated."

[...] upholds the Civil Service
Commission's Order awarding [Employee
Q] full back pay and benefits from the date Superior Court
of his termination until Petitioner PAG of Guam
complies with the Commission's Order and
allows [Employee Q_] to return to work."

Retirement Contribution on
Pay Changes
after Reinstatement

Result of payout not ordered or required by
$1,186 CSC or judicial courts' judgments,
regulations, or laws.

Retirement Contribution on
Pay Changes
before Termination

Result of payout not ordered or required by
$39 CSC or judicial courts' judgments,
regulations, or laws.

Total Retirement
Contribution

$19,773

! Emphasis added.



Medicare Tax
on Back Wages

What
Port Paid

$6,028

Judgment/Order
Result of ...
"The Port Authority of Guam is further
ordered to fully compensate Employee [Q]
for all the time following his termination on
December 18, 2012 until the date he is

reinstated to his

employment."

prior position of

Rendered by

Civil Service
Commission

Result of ...

" [...] upholds the Civil Service
Commission's Order awarding [Employee
Q] full back pay and benefits from the date
of his termination until Petitioner PAG
complies with the Commission's Order and
allows [Employee Q_] to return to work."

Superior Court
of Guam

Medicare Tax on
Pay Changes
after Reinstatement

$279

Result of payout not ordered or required by
CSC or judicial courts' judgments,
regulations, or laws.

Medicare Tax on
Pay Changes
before Termination

$11

Result of payout not ordered or required by
CSC or judicial courts' judgments,
regulations, or laws.

Total Medicare Tax

$6,318

|Attorney Fees &
Legal Costs

$40,043

"The Port Authority of Guam is further
ordered to pay the attorney's fees incurred
by Employee [Q], during the appeal of the
December 18, 2012 adverse action in the
amount of $9,380.95."

Judgment passed on May 13, 2013.

Civil Service
Commission

"The Court hereby Orders that Real Party in
Interest [Employee Q] is awarded the
amount of Twenty Two Thousand Eight
Hundred Ten Dollars and Ninety-five Cents
$22,810.95) as  reimbursement for
attorney's fees and costs Real Party in
Interest [Employee Q] has incurred in his
prosecution of his appeal of his
termination."

Order passed on September 29, 2016.

Superior Court
of Guam

Interest Charge

$94,621

Not ordered or required by CSC or judicial
courts' judgments, regulations, or laws.

Total Remedy Cost

$542,275

Sources: Port’s Check and Deposit Documents; CSC Orders and Judgments; Superior Court Orders and Judgments.

Highest Number of Incremental Sub-Steps Granted Based Partly on Prior
“Outstanding” Performance Evaluation Ratings Not Approved by Any GM

It was the legal opinion of Employee Q’s attorney that Employee Q’s prior years’ “outstanding”
performance evaluation ratings entitled him “to receive the highest points or percentile on the
subsequent years.”

10



Port’s Annual Salary Increment System

Under Port’s PRR and salary increment point system, an approved performance evaluation report
serves as the basis for whether an employee receives a salary increment or not and for how high
the salary increment shall be. On performance evaluation alone, the highest a Port employee’s
salary increment can increase is up to five sub-steps (or 5%) every year. According to Port’s PRR
6.302, salary increments are based on an annual performance evaluation, for which the employee
is given zero to five points for every performance factor evaluated. According to interim
procedures approved by then Port GM in October 2010, employees are eligible to the increment
sub-steps that correspond with the total points their overall performance earned, as shown in Table

2.
Table 2: Salary Increment Point System
Total Overall Sub-
Points  Performance Rating Steps

0-25 Unsatisfactory 0
26 — 34 | Satisfactory (Marginal) 2
35-49 Satisfactory 3
50 -59 | Satisfactory (Highly) 4
60 — 65 Outstanding 5

Source: Port Inter-Office Memorandum, October 11, 2010

PRR 6.302 also states that the salary increment will be granted by the GM’s certification
(signature) that satisfactory service was rendered for the performance-rating period preceding such
(incremental) increase.

Under Port’s salary increment point system, an employee’s salary increment can increase up to
five sub-steps (or 5%) every year, as opposed to a more common one-step salary increment widely
used by the rest of GovGuam.

An “outstanding” rating is immaterial under the one-step salary increment system widely used by
the rest of GovGuam. However, the annual salary increase of five sub-steps (or 5%) that
corresponds to an “outstanding” rating under Port’s salary increment point system is financially
significant.

Two Prior Years’ Performance Evaluation Ratings Not Approved by Former GM Results in
the Lowest Number of Incremental Sub-Steps

During our September 2020 virtual meeting with the GM and the DGMA, the incumbent GM
insisted that Port determined the five sub-step salary increments for the termination period (for
2013 through 2017) by averaging the overall performance ratings of Employee Q’s last three years
actively employed at Port (2010, 2011 and 2012). Upon review of the three performance
evaluations that Port based the paid back wages on, we noted that the overall performance rating
for all three periods was “outstanding.” However, we found that, of the three performance
evaluations, two (for the 2011 and 2012 annual increments) did not bear the former GM’s signature
to indicate certification (or approval) of the overall performance rating.
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It is the incumbent GM’s understanding that the GM is required to reject a performance rating
recommendation “in writing and provide justification” as to why he/she does not want to grant a
salary increment. Additionally, he stated that “Employee Q should not be penalized for prior Port
management’s failure to adhere to the [PRR] and process his salary increment due to him [...] on
a timely basis prior to his termination on December 2012.”

However, we found at least three sections in Port’s PRR explaining that the GM has the final say
on all salary increments, as follows:

e All salary increments will require the GM’s approval (PRR 7.008).

e The salary increment will be granted by the GM’s certification (signature) that satisfactory
service was rendered for the performance rating period preceding such increase (PRR
6.302).

e A Division Head shall submit a written recommendation to the GM regarding the
performance appraisal of every employee. The GM shall make a final performance

appraisal accepting or rejecting said recommendation and make the corresponding salary
adjustments. (PRR 7.010).

Refer to Appendix 6 for relevant PRR sections. Based on the same sections of the PRR, Employee
Q was not eligible to receive a salary increment for years 2011 and 2012 because the corresponding
performance evaluations were not approved by the former GM. See Table 3 for what Port granted
versus what Employee Q was eligible for.

Table 3: What Port Granted vs. What Employee Q Was Eligible For
Increment Sub-Steps

Performance Overall GM's What What
Rating Period Performance Signature Port Employee Was
Ending Rating* Approval**  Granted | Eligible For
10/12/2012 Outstanding X 5 0
10/12/2011 Outstanding X 5 0
10/13/2010 | Outstanding v 6 6
Average 5 2

Sources: Employee Q’s Performance Evaluation Reports; Notifications of Personnel Actions; Port

Inter-Office Memorandum, October 11, 2010; PRR.

*Division Head’s written recommendation to the GM regarding the employee’s performance appraisal.

**The GM’s final performance appraisal accepting or rejecting said recommendation for the
corresponding salary adjustment.

When averaging the sub-steps allowable under Port’s PRR and salary increment point system,
Employee Q would be eligible for only “2” sub-steps (as shown in Table 3) or a “marginal
satisfactory” rating (as shown in Table 2). Employee Q’s eligibility for increments of only two
sub-steps results from the prior 2011 and 2012 performance evaluations that were not signed by
the former GM. The absence of such a signature signifies that there was no valid basis for granting
Employee Q the highest number of incremental sub-steps to be applied to the five-year termination
period.

12



Comparison of Annual Salary Increments Based on the Last Performance Rating

In our initial (virtual) discussion, in July 2020, the DGMA explained that, although not stated in
CSC’s judgment, it is implied that Port will apply the last performance evaluation rating to the
entire termination period’s back wages. The DGMA, Employee Q’s immediate supervisor, further
stated that Port assumed Employee Q’s performance evaluations would have been consistently
rated “outstanding” had he not been unlawfully terminated. He further emphasized that Port’s
performance standards have not changed.

We acknowledge the immediate supervisor’s determination to grant Employee Q an “outstanding”
performance rating, however, his assumption that an employee’s performance would not, or could
not, have changed over time seemed unrealistic. An employee’s work performance can change
because of external or internal factors that could influence a person’s behavior. Even if an
employee maintained the same quality of work performance, it is still possible for the performance
evaluation rating to change if the evaluator or the evaluator’s perception changed.

In applying his prior “outstanding” rating to five non-working (inactive) years, Port granted
Employee Q the highest number of incremental sub-steps on the assumption that his work
performance could not have possibly changed. See Table 4 for a comparison of the annual salaries
using the different performance ratings.

Table 4: What Port Assumed vs. Eligible Satisfactor

Port's Assumed Eligible
"Outstanding" ""Marginal Satisfactory"

1. 8.8 8 8 ¢ 1. 6. 8.6 6 ¢

Effective Date Pay Pay
of Salary Grade Annual Hourl | Grade Annual Hourly
Increment /Step Salary y Rate | /Step Salary Rate | Variance
10/13/2013 N11D | $92,678 | $44.56 | N8C $81,432 | $39.15 | $11,246

10/13/2014 N 13A | §97,405 | $46.83 | NO9A $83,069 | $39.94 | $14,336
10/13/2015 N 14B | $102,374 | $49.22 } NOC $84,739 | §40.74 | $17,635
10/13/2016 NNOD | $109,808 | $52.79 | NN 4B* | §$88,220 | $42.41 $21,588
10/13/2017 | NN 11A | $115,410 | $55.49 | NN 4D* | §$89,993 | $43.27 | $25,417

Total $517,675 $427,453 $90,222

Sources: Notifications of Personnel Actions; Port’s Pay Plan.

*These are only estimates because they are dependent on the salary range Port would have granted for the 2016
agency-wide pay adjustment. Despite our requests, Port did not provide us with their detailed policy on how to migrate
their employees’ salaries into the pay plan that was first adopted in October 2009.

Under Port's Assumed "Outstanding” column, the October 2013 increment pay range increased
based on the five sub-step pay ranges Port granted for years 2011 and 2012. Under the Eligible
"Marginal Satisfactory” column, we did not factor in the 2011 and 2012 increments’ pay ranges
because their supporting evaluations lacked the former GM's signature approvals, as required by
Port’s PRR. If Port used the “marginal satisfactory” rating (or averaged “2” sub-step) in its
calculation of annual increments, it would save approximately $90K, as shown in Table 4.
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While we acknowledge Port management’s efforts to provide Employee Q with all the expected
benefits “to make the employee whole” as if he was not terminated, we refer this calculation for
Port management’s review and consideration.

Annual Salary Increments Included Without Performance Evaluation Reports Approved by
and Accountable to the GM

We respect that Port’s calculation was based on the understanding that Employee Q’s back wages
and benefits should be processed as if there was no work interruption. However, the annual
increments granted for 2013 through 2017 were not supported with duly accomplished
performance evaluation reports, which need to be approved by (and accountable to) the incumbent
GM, in compliance with the PRR. Port prepared notifications of personnel action (NPA) forms for
these five sub-step annual salary increments without the approved performance evaluation reports
to serve as the basis for granting the increments and the calculation of sub-steps.

In line with the existing PRR for annual increments, we recommend that the GM and the Board
standardize a salary increment process for back wages to include a required performance
evaluation report (of the sort) accountable to the incumbent GM who approves the number of sub-
steps on the personnel action forms.

A 6% Interest Charge Was Paid to Employee Q Without Any Court Order

Requirement, Negotiated Terms, and Proper Calculation

Port paid Employee Q $95K in interest for the period of December 19, 2012 through September
15, 2018. According to Title 18 Guam Code Annotated (GCA) Chapter 47 §47106, the legal rate
of interest is 6% per year on accounts “after demand or judgment rendered in any court of the
territory.” Section 47106 further states that it is acceptable for the parties involved to contract in
writing an interest rate that does not exceed the interest rates specified in 14 GCA, the Uniform
Consumer Credit Code.

Interest Charge Paid Without Any Court Order Requirement
Neither CSC nor the courts ordered Port to pay an interest charge to Employee Q, let alone require
6% (or $95K). Refer to Appendices 3, 4, and 5 for CSC and the courts’ judgments/orders.

Yet, Port did not exercise its option to negotiate an interest rate lower than 6%, as allowed by 18
GCA §47106. According to the incumbent GM, Port’s former contracted Legal Counsel and Port’s
former “in-house” Staff Attorney did not dispute the 6% interest rate.

Interest Charge Paid Without Negotiated Terms

In his February 2020 remedy request letter, Employee Q requested a 6% interest charge per day
(or 2,190% per year). Upon approving such letter immediately, the following day, the DGMA
accepted the following issues surrounding this interest charge, as shown in Figure 2:

e Interest at 6% per day is effectuated. A daily 6% interest rate translates into interest of
2,190% per year, which is exceptionally above the legal rate. However, Port applied and
paid the 6% interest on, generally, an annual basis.

e The principal amount to be charged with interest was not stated and fixed.

e The time, or period (start and end date), in which interest was to be charged was not stated
and fixed.
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Figure 2: What Port Accepted vs. Simple Interest Formula

What Port Accepted Simple Interest Formula

2:2190% 2 - I & - % [ - ik

Principal x Rate x Time = Interest Principal x Rate x Time = Interest
Source: Employee Q’s Remedy Request Letter

Port’s $95K payment is based on an interest calculation schedule containing the following note

(disclosure), which reads as if Employee Q could still claim nine more months of interest.
“Interest calculation was from December 19, 2012 to September 15, 2018. Initial check
payments for the salaries owed during my absence was cut on June 24, 2019. Any interest
owed from unpaid salary from September 16, 2018 to June 23, 2019 is not included in
the interest calculation®.”

Port’s $95K interest payment to Employee Q was made in April 2020, which was a month prior
to the last remedial payment made in May 2020. During our recorded July 2020 virtual meeting
with Port management and staff, we were told that the 6% interest charge to Employee Q was fully
paid with the $95K interest charge payment.

Federal Interest Rates Used for Computation of Back Pay

In the U.S. Office of Personnel Management’s (OPM) chart of annual interest rates used for the
computation of back pay?, the interest rate gradually increases from 3% to 5% over the time/period
Employee Q charged Port. If Port had meant to negotiate the terms of the interest charge and used
OPM’s graduating interest rate, Port could have saved at least 2% a year, based on Table 5.

Table 5: What Port Accepted vs. OPM Interest Rates

Interest OPM’s
Applicable Annual Rate Annual
Period Applicable Interest Rate Port Interest e

Start Period End Port Accepted Applied | Rates
12/19/2012 | 3/31/2016 2190% 6% 3%
4/1/2016 3/31/2018 2190% 6% 4%
4/1/2018 9/15/2018 2190% 6% 5%
Average 2190% 6% 4%

Sources: Port’s Interest Calculation Schedule; OPM Fact Sheet

Interest Charge Paid Without Proper Calculation

For the same period Port calculated the $95K interest charge, our audit calculated only $77K in
interest. Just as Port’s $95K interest charge was calculated based on the five sub-step annual salary
increments Port granted for the termination period, so was our $77K interest calculation, as
opposed to basing interest on the two sub-steps our audit determined. Port’s $18K overpayment
was due to primarily Port’s method of using a 6% flat rate regardless of how much time had passed,

2 Emphasis added.
3 OPM Fact Sheet: Interest Rates Used for Computation of Back Pay
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be it 11, 300, or 365 days. Compared to the simple interest formula of Principal x Rate x Time =
Interest (as shown in Figure 2), Port’s $95K interest payment resulted from calculating only
Principal x Rate = Interest. As such, Port did not properly consider time in its interest calculation.

Port agreed with our calculation for interest covering the period of December 19, 2012 through
September 15, 2018. For the same period, Port also agreed that they overpaid Employee Q by
$17,822 (which our report rounds up to $18K).

Successor Management Approved Salary Increments That Their

Predecessors Did Not Approve Themselves
On November 25, 2020, Port resubmitted to us Employee Q’s 2011 and 2012 performance
evaluation reports, along with additional documents. As of November 25, 2020, both the 2011 and

2012 performance evaluation reports themselves remain unsigned by any GM, despite the
requirements of Port PRR 6.302 and 7.010.

Based on the additional documents provided, we found that both Port’s prior and incumbent
management prepared identical NPAs for these two salary increments without the GM’s signature
approval on the evaluation reports, which serve as the basis of increment calculation (sub-steps).
Refer to Table 6 for a summary of the management, dates, and signatures (or lack thereof)
surrounding Employee Q’s 2010, 2011, and 2012 salary increments. These were the three years
for which incumbent management based the five sub-step salary increments granted for Employee
Q’s termination period.

As shown in Table 6, the 2010 increment was the only one (of the three salary increments) for
which:
e The supporting performance evaluation report was approved by the GM; and
e The GM as of the performance rating period ending was the same GM that approved the
evaluation report and resulting salary increment NPA.

Also shown in Table 6, the 2011 and 2012 salary increments share the following common
deficiencies:
e The GM as of the performance rating period ending was not the same as the GM’s name
stated on the evaluation report.
0 For the 2011 salary increment, as of October 2011, GM 2 was the agency head, yet
it was GM 4’s signature that was requested and not given.
0 For the 2012 salary increment, as of October 2012, GM 3 was the agency head, yet
it was GM 4’s signature that was requested and not given.
e Deputy GMs approved the corresponding salary increment NPAs despite the absence of
any GM’s approval on the corresponding evaluation reports.
e Two (2) NPAs exist for each salary increment — one NPA created in 2013 and another NPA
created in 2020.
0 For the 2011 salary increment, GM 4’s Interim Deputy approved the NPA in 2013;
then the incumbent GM’s Deputy duplicated and approved the NPA in 2020.
0 For the 2012 salary increment, an NPA was created, but not signed approved, in
2013; then the incumbent GM’s Deputy duplicated and approved the NPA in 2020.
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Based on documents provided by Port, it does not appear that the 2011 salary increment was paid
to Employee Q. However, in May 2020, Port’s incumbent management paid the 2012 salary
increment. Port’s payment of this salary increment included the months before Employee Q was
terminated in December 2012, which was under GM 3’s management. We find it curious how
successor GM’s or their Deputy GM’s approve salary increments that their predecessors did not
approve (or sign off) on themselves.

Table 6: What Port Based Employee Q’s Salary Increments On for Back Wages

Who was GM as of the
Performance Rating Period GM 1 GM 2 GM3
Ending? |
PERFORMANCE EVALUATION
REPORT: |
Rating Period Start JR{VARIPIID 10/13/2010 10/13/2011
RELIEGLGULEN LIRS 10/13/2010 10/12/2011 10/12/2012
Overall Rating KONV leii T Outstanding Outstanding
Which GM’s signature aM 1 GM 4 GM 4
was requested?
When was GM’s signature |Sppyippen 12/31/2012 2/22/2013
requested?
Did GM sign his/her approval? v X X
SALARY INCREMENT NPA*:
15T Salary Increment NPA RSV 1/9/2013 8/16/2013

From pay range and salary JN\EJCNIRRI) N-8A $79,828 | N-9B $83,900
To pay range and salary NG YER YA N-9B $83,900 | N-10C $88,180
GM 4’s Former

Which GM authorized the NPA? GM 1 Interim DGM X
Time Elapsed from Rating Period WA 1.2 years 10.1 months
2D Salary Increment NPA - 2/10/2020 2/10/2020
From pay range and salary — N-8A $79,828 N-9B $83,900
To pay range and salary — N-9B $83,900 ]| N-10C $88,180
. . Incumbent Incumbent
Which GM authorized the NPA? — DGMA DGMA
Time Elapsed from Rating Period — 8.3 years 7.3 years

Sources: Employee Q’s Performance Evaluation Reports; Board’s Meeting Minutes; Board Resolutions; Notifications
of Personnel Action (NPA)*.

Included with the additional documents Port provided was a February 2013 interoffice
memorandum from the Interim Deputy GM (at the time) authorizing the payment processing of
Employee Q’s 2011 salary increment. Despite this authorizing memorandum, we observed the
following:
e The former Interim DGM already approved the 2011 salary increment NPA a month prior,
in January 2013 (as shown in Table 6); and
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e Neither the former GM (or GM 4) nor her Interim DGM, signed approval on the
performance evaluation report itself, despite Port PRR’s requirement.

The incumbent GM asserts that GM 4 did not rescind the Interim DGM’s memorandum
authorization to process Employee Q’s 2011 salary increment. If so, we question why the DGMA
duplicated the NPA processing of Employee Q’s 2011 salary increment. Dated February 10, 2020,
the DGMA authorized the 2011 salary increment NPA with the stated pay range and salary that is
identical to the pay range and salary of the first NPA already authorized by the former Interim
DGM in January 2013.

The financial effect of the 2011 and 2012 annual salary increments, for which performance
evaluations were not approved by any GM, needs to be reviewed by the incumbent management.
The NPAs for the 2011 and 2012 salary increments (of five sub-steps each) had a domino effect
on the subsequent years’ pay ranges and salaries. These NPAs became the basis for subsequent
salary changes — salary increments for 2013 through 2017, pay adjustments in 2016 and 2018, and
the 2019 salary increment. See Table 4 and Table 7 for the financial effect on the salary increments
for 2013 through 2017.

If our audit calculation used the averaged two sub-steps salary increments (as determined and
shown in Table 3) and excluded the 2012 increment, for which the performance rating was not
approved, Port made an overpayment of approximately $96K in back wages. See Table 7.

Table 7: What Port Paid vs. What Em

ployee Q Was Eligible For

Salary Performance Eligible What Port
Increment  Evaluation Eligible Pay Paid for Pay

Year Deficiency = Sub-Steps | Changes Changes Variance
2011 Not Approved 0 $0 $0 $0
2012 Not Approved 0 $0 $7,604 $7,604
2013 None Prepared 2 $1,602 $12,854 $11,253
2014 None Prepared 2 $3,257 $17,644 $14,386
2015 None Prepared 2 $4,796 $22,108 $17,312
2016 None Prepared 2 *$8,415 $29.627 $21,212
2017 None Prepared 2 *$9,428 $33,673 $24,246
Total $27,497 $123,510 | $96,013

Sources: Table 3; Table 4.

*These are only estimates because they are dependent on the salary range Port would have granted for the 2016
agency-wide pay adjustment. Despite our requests, Port did not provide us with their detailed policy on how to
migrate their employees’ salaries into the pay plan that was first adopted in October 2009.

We refer the above calculation of overpayments to Port’s management for review and final
decision.

Legal Remedies Without Seeking Board Ratification by Resolution
Of the five employees covered by our initial audit scope, only one employee’s legal remedies were
ratified by a board resolution. Like the other three, Employee Q received back wages, employee

18



benefits, attorney’s fees and legal costs, and an interest charge, totaling $542K, without
management seeking the Board’s ratification, via board resolution, of the remedial terms.

According to 12 GCA Chapter 10 §10107(d), Port’s GM must approve the payment demands of
Port’s obligations within the purposes and amounts authorized by the Board of Directors. In
Port’s PRR and enabling legislation, we did not find a requirement for the Board to approve lawsuit
remedies, specifically. According to Port’s incumbent GM, the Board needs to authorize only the
amount to be budgeted for the legal remedies.

In the Board’s April 2019 meeting, the Board authorized management to pay out Employee Q
based on only his base salary while staying within a $600K budget. Although Port did not exceed
this $600K budget (as shown in Table 1), we found that the Board’s authorization of Employee
Q’s paid back wages did not include paying out the following, such that the:

e Salary increment for 2012 (as a result of the performance evaluation period covering
October 2011 through October 2012) was before his termination on December 18, 2012;
and

e Salary increments for 2013 through 2017 were partly based on two prior years’ (2011 and
2012) performance evaluation ratings that were not approved by the former GM.

Refer to Appendix 7 for the discussion surrounding the Board’s authorization of the $600K budget.
Additionally, CSC and the courts’ judgments ordered back wages exclusively covering the period
during his termination until the date when he was reinstated, as shown in Appendices 3 and 4.

In Public Law (P.L.) 32-076, the Guam Legislature found that full disclosure of decisions made
by appointed public officials — on behalf of GovGuam — with individuals, private businesses, or
other governments provides an opportunity for review and scrutiny of such decisions. It also found
that with full disclosure, public officials and GovGuam are more accountable in aligning
settlements with the public’s interest, as well as building a climate of public trust. Board
resolutions are public records and, as such, will provide the public full transparency of Port’s
remedial actions on reinstated employees.

The GM needs to seek the Board’s ratification when executing judgments that concern personnel
compensation because of the potential legal and financial repercussions on Port’s operations. More
specifically, considering the significant financial impacts of legal remedies paid, we recommend
the GM seek the Board’s ratification, via board resolution, specifying the composition of total back
wages and interest paid to Employee Q.

Legal Remedies Executed Without a Formal Agreement and Liability
Release Until After the Final Payment in May 2020

Of the five employees covered by our initial audit scope, only Employee Q did not execute a
settlement agreement, or another type of formal agreement specifying the amounts and terms for
back wages, benefits, attorney fees, and interest charge Port has to pay, as well as a liability release
provision.
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Employee Q and Employee V’s* cases were similarly appealed, affirmed, and concluded in the
judicial courts. In Employee Q’s case, Port decided not to appeal further after five years of
litigation and appeals. However, Employee V executed a settlement agreement containing
provisions on the amounts and terms of back wages and interest charge to be paid with a mutual
release from all claims and liabilities.

According to the incumbent GM, the settlement agreements of the four employees (Employee V
included) were initiated by the employees themselves, not Port. He further stated that CSC and the
courts’ judgments are all that is needed to support the remedial payments made to Employee Q
and neither a formal agreement or a liability release are required. However, Employee Q
voluntarily prepared and signed a liability release letter dated July 23, 2020, after we brought up
this issue to Port during our July 14, 2020 virtual meeting.

For the protection of all parties involved, every liability should be accompanied with a document
establishing the parties’ agreement to the amounts and terms that would end said liability (e.g., an
invoice, contract, or agreement). Ideally, this document should have been finalized and signed by
both parties before any payouts. Without a valid formal agreement containing relevant and
pertinent provisions, most importantly a liability release provision, Port risked the possibility of
Employee Q, or his beneficiaries, pursuing further financial demands and litigation on the same
termination lawsuit.

Deficiencies in Employee Q’s Liability Release Letter

In his liability release letter addressed to Port’s DGMA, Employee Q stated that as of July 23,
2020, all the terms and conditions have been fulfilled by Port, and that his case with Port is
“closed”. In the same letter, Employee Q formally declared that he and Port mutually release all
claims and forever discharge one another from any and all liability and claims connected with their
employment relationship to date and the recently “closed” adverse action (termination) lawsuit.

However, we found the following in the liability release letter that we refer to Port management
for review and consideration:
e Inusing Port’s letterhead, Employee Q signed off as if he was also representing Port in this
matter.
e Neither the incumbent GM nor the DGMA (the delegated Port representative), signed this
“mutual” release letter.
e Neither a notary or witness signed this letter.
e This letter was written in a manner that implied that all the terms and conditions in
Employee Q’s February 2020 “remedy request letter” were the same as the conditions of
CSC’s Decision and Judgment. The remedy request letter contained conditions not required
by CSC or the courts’ judgments.

Therefore, we recommend the GM execute a comprehensive formal agreement that includes (1)
the purpose, amounts, and terms of what Port paid for Employee Q’s back wages, benefits, attorney
fees, and interest charge; (2) a liability release provision; and (3) the signatures of the relevant
parties and witness.

4 Our audit results on Employee V’s settlement will be issued in a separate audit report.
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Different Legal Opinions Resulted in Delay and Certain Unorganized

Remedial Actions

According to CSC and the Superior Court’s judgments, Port is required to pay Employee Q back
wages starting from his termination (in December 2012) and ending upon his reinstatement (in
July 2018). Between July 2018 and late February 2020, Port received significantly different legal
opinions from its former contracted Legal Counsel and former “in-house” Staff Attorney, which
resulted in delay and certain unorganized remedial actions, as shown in Table 8.

Port’s former Legal Counsel was still representing Port when Employee Q was reinstated on July
30, 2018. Before his reinstatement, Employee Q’s attorney submitted a “declaration letter”, dated
July 11, 2018, to Port’s former Legal Counsel. Attached to the letter was his calculation schedule
of the back wages and interest to be paid with a notation that Employee Q was entitled to the
annual salary increments and Port-wide pay adjustment that occurred during the termination
period.

However, the former Legal Counsel opined that any payout to Employee Q would be based on the
same pay range as when he was terminated (herein referred to as “base salary”) and without any
salary increments, as shown in Appendix 7. The former Legal Counsel held this opinion through
to June 2019, when his contract with Port ended.

Then again, Port’s former Staff Attorney (who served from early August 2019 through the end of
February 2020) did not find any legal authority to support the former Legal Counsel’s opinion. He
rendered an opinion that Employee Q’s back wages must include salary increments.

Table 8: What Port Did After Employee Q’s Reinstatement
Time Elapsed

Since
Port Action Reinstatement

2018 7/30/2018 Port reinstated Employee Q at base salary and 0.0 months
continued to pay his regular wages at base salary
until the start of February 2020.
9/12/2018 Port filed a Motion for the Superior Court to 1.4 months
reconsider its Decision to award full back pay
and benefits to Employee Q.

2019 2/5/2019 The Superior Court denied Port’s Motion filed 6.2 months
on September 12, 2018.
4/30/2019 In a board meeting, Port's Board appropriated 9.0 months
$600K to pay Employee Q's back wages, based
on his base salary, minus the income he earned
during his termination, and without any salary
increments.
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Port Action
Port processed six (6) Notifications of
Personnel Action forms (NPA) — five |

for the termination period, plus one for

the October 2012 salary increment (before his
termination).

Time Elapsed

Since
Reinstatement
9.1 months

These six NPAs reflected errors in which
Employee Q's annual base salary was mitigated
(reduced) by $209K for the outside income
earned during his termination period. Deducting
the outside income amount on the NPA was done
under the advice of the General Accounting
Supervisor, instead of under the Human
Resources Division. This appears unorganized.
As such, these six NPAs were canceled and
replaced with new NPAs on February 10, 2020.

These six NPAs did not reflect any salary
increments or Port-wide pay adjustments,
consistent with the former Legal Counsel's
opinion.

5/10/2019

Port paid $40K to Employee Q's attorney for
attorney’s fees and legal costs.

9.3 months

6/24/2019

Port paid $243K to Employee Q for his back
wages, based on his base salary and mitigated by

the outside income. This payment was
supported by the six NPAs filed on May
3,20109.

10.8 months

12/3/2019

Port's former Staff Attorney advised the Board of
Directors that he found other judgements on
similar cases in which reinstated employees were
"entitled" to salary increments as part of their
back wages.

1.3 years

2020

2/7/2020

Port’s Deputy GM of Administration and
Finance approved Employee Q's additional
terms and conditions listed in the
remedy request letter dated February 6,
2020 addressed to him.

2/10/2020

1.5 years

Port canceled the six (6) NPAs issued on May 3,
2019 because they were processed incorrectly.
These NPAs supported the $243K payment of
back wages made on June 24, 2019.

1.5 years
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Port Action

Consequently, such payment was without
supporting  authorization.  This___ appears

unorganized.

Time Elapsed
Since

Reinstatement

Then, Port replaced the six =
canceled NPAs with new - =
NPAs that granted

Employee Q the following:

e five annual salary increments for the
termination period (for 2013 through 2017),
in line with the former Staff Attorney’s
opinion, plus

e October 2012 salary increment (before his
termination).

Each salary increment was calculated at five sub-
steps (or 5%) each, as requested by Employee Q
and his attorney.

Port processed four (4) additional NPAs that

granted Employee Q with the following:

e 2011 salary increment (before his
termination),

e 2016 pay adjustment, in line with Employee
Q and his attorney’s declaration letter;

e 2018 pay adjustment (after  his
reinstatement); and

e 2019 salary increment (after his
reinstatement).

Note: On November 25, 2020, the incumbent
GM provided us with copies of NPAs already
filed in 2013 for Employee Q’s 2011 and 2012
salary increments. Yet, new NPAs were filed in
February 2020 for the same salary increments
with the same changes in pay range and salary.
Port did not provide us with any cancellation
documents for the 2011 and 2012 salary
increment NPAs already filed in 2013, thus
duplicating these NPAs. This _appears

unorganized.

2/21/2020

difference between the base salary he

Port paid $19K to Employee Q for the s 1.6 years

received (after his reinstatement) and the
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Time Elapsed
Since

Port Action Reinstatement

2018 pay adjustment and 2019 salary increment
Port granted (on February 10, 2020).

4/7/2020 Port paid $95K to Employee Q as an 6 1.7 years

interest charge on his back wages.

Port paid $66 to Employee Q's attorney for the
unpaid balance of attorney’s fees and legal costs.
5/1/2020 Port paid $119K to Employee Q for the 1.8 years

following:

e §118.6K for the difference between the base-
salaried-back-wages (paid on June 24, 2019)
and the salary increments and pay adjustment
Port granted (on February 10, 2020)
for during the termination period.

e $771 for the difference between the
base salary received before his
termination and the October 2012 salary
increment Port granted (on February 10,
2020).

Sources: Various Port Documents; Superior Court Decision and Order.

The differences in legal opinions brought significant financial impact on the composition of back
wages paid to Employee Q. However, this did not motivate Port management to seek and secure a
Board ratification and execute a formal agreement with a liability release provision before final
payments were made.

Other Matters

Although not directly related to our audit objective, we became aware of other matters that warrant
Port’s, and possibly the Guam Legislature’s, attention.

Port Unified Existing Employees’ Increment Anniversary Dates to Reflect the
Dates of Agency-Wide Pay Adjustments

In reviewing the personnel action forms of the five reinstated employees in our initial audit scope,
we noticed identical increment anniversary dates among the four of them. When Port implemented
its new pay plan’s first, agency-wide, pay adjustment in October 2009, it unified the existing
employees’ increment anniversary dates to reflect the transfer from the Hay Plan to Port’s
Compensation and Classification Plan. Similarly, when Port implemented the September 16, 2018
agency-wide pay adjustment, the existing employees’ increment anniversary dates changed in
uniformity to the pay adjustment’s effective date.

According to PRR 6.301(C)(1), the pay grade reassignment for classes of positions (Port-wide pay
adjustment) will not change increment anniversary dates. Furthermore, the salary increment of all
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Port employees shall be based on an annual review of performance (PRR 7.008), and the
performance appraisal period is every 12 months of service (PRR 7.007(A)).

When Port unified the increment anniversary dates in October 2009, for some employees, it likely
shortened the performance appraisal period to less than 12 months. Before the September 16, 2018
agency-wide pay adjustment, we know that at least three of the reinstated employees had an
October 13 increment anniversary date. After the 2018 pay adjustment, their increment anniversary
changed to September 16, which is 20 workdays (or two pay periods) less than “12 months of
service.”

Calculating the potential financial impact of unifying increment anniversary dates is not covered
in our audit scope. However, because the unification may have potentially negative financial
impacts on Port’s resources, and in compliance with PRR 6.301(C)(1), we recommend that the
GM and the Board reconsider their practice of unifying employees’ increment anniversary dates
moving forward.

Port’s PRR Does Not Have a Cap on Salary Increments

According to 4 GCA Chapter 6 §6202, employees (autonomous agency employees included) at
Steps 7 through 9 are entitled to an increment after 18 months of satisfactory performance, while
employees at Steps 10 through 20 are entitled to an increment that is 3.5% of the employee’s base
salary after 24 months of satisfactory performance. It was in 1991 when P.L. 21-59 amended §6202
by placing caps (limits) on the salary increments of employees at higher pay steps.

However, Port grants salary increments on an annual basis. According to PRR 7.008, the salary
increment of all Port employees shall be based on an annual review of performance, and according
to PRR 7.007(A), the performance appraisal period is every 12 months of service. It was in 2009
when the Guam Legislature adopted the PRR into Port’s enabling legislation (12 GCA Chapter
10).

Although salary increment caps were passed by law in 1991, Port’s PRR, adopted in 2009, did not
incorporate the relative provisions of 4 GCA §6202, or any other cap, on its salary increments.

It is the GM’s understanding that the salary increment caps required by 4 GCA §6202 were
intended for those entities that rely on the General Fund. The GM explained that because Port is
autonomous and generates its own income, Port’s employees are not subject to the salary increment
caps required in §6202. Combined with Port’s generous salary increment point system (as shown
in Table 2), a Port employee’s salary can increase by 2% — 5% each year without a cap. This
presents a potentially negative financial impact on Port’s resources.

We recommend the Board comply with Guam Code and provide parity to ratepayers and taxpayers
by incorporating in its PRR the relative (or similar) provisions of 4 GCA Chapter 6 §6202.

Port Interpreted Superior Court Decision as Employee Q Did Not Have to

Mitigate the Wages Earned During His Termination
Port paid Employee Q his back wages, minus $209K for the outside income he earned during his
termination, as indicated in Tables 1, 2, and 7. According to the GM, Port mitigated (reduced) the
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back wages because Employee Q requested that his back wages be mitigated by his earnings
during the period he was terminated. Based on his reading of the Superior Court’s September 26,
2016 Decision and Order, it is the incumbent GM’s understanding that:
e Port is obligated to pay Employee Q his full reinstated salary without mitigation; and that
e Employee Q did not have to mitigate the income he earned in the private sector and, as

such, could have insisted that Port pay him his full back pay, in compliance with the
Superior Court’s order.

See Appendix 4 for a copy of the Superior Court’s ruling. The GM’s understanding of the Superior
Court’s ruling in the September 26, 2016 Decision and Order could open up the possibility of
Employee Q’s supposed entitlement to the $209K of outside wages he “voluntarily agreed” to be
deducted from his back wages. Again, we reiterate our recommendation to execute a
comprehensive formal agreement that includes the provisions we previously stated.
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Conclusion and Recommendations

Our performance audit of the back wages of the first of nine reinstated Port employees found
significant deficiencies in the basis of Port’s calculations for Employee Q’s back wages, Medicare
tax, retirement contribution, and interest charge that resulted in overpayments of at least $96K in
back wages and $18K in interest for a total of $114K. While Port’s legal remedies with Employee
Q were generally made in accordance with administrative and judicial review judgments and
orders, we found instances of potential noncompliance with applicable laws, regulations, and
internal policies, as well as lapses in Port’s internal processes.

Specifically, we found:

e Port adhered to certain terms and conditions of Employee Q’s that were not required by
CSC or the courts’ judgments, such that:

0 The highest number of incremental sub-steps were granted based partly on two (2)
prior years’ “Outstanding” performance evaluation ratings that were not approved
by the former (or any) GM; and

0 A 6% interest charge was paid to Employee Q without any court order requirement,
negotiated terms, and proper calculation.

e Successor management approved salary increments that their predecessors did not approve
of themselves;

e Legal remedies were executed without seeking the Board of Directors’ ratification by
resolution and without a formal agreement and liability release until after the final payment
in May 2020; and

¢ Different legal opinions resulted in delay and certain unorganized remedial actions.

We became aware of other matters not related to our audit objective that warrant Port’s, and
possibly the Guam Legislature’s, attention —i.e., the uniformity of existing employees’ anniversary
dates and no caps on Port’s salary increments.

As a result of our audit, we recommended the following:

e The GM and the Board standardize a salary increment process for back wages to include a
required performance evaluation report (of the sort) accountable to the incumbent GM who
approves the number of sub-steps on the personnel action forms.

e The GM seek the Board’s ratification, via board resolution, specifying the composition of
total back wages and interest paid to Employee Q.

e The GM execute a comprehensive formal agreement that includes (1) the purpose,
amounts, and terms of what Port paid for Employee Q’s back wages, benefits, attorney
fees, and interest charge; (2) a liability release provision; and (3) the signatures of the
relevant parties and witness.

e The GM and the Board reconsider their practice of unifying employees’ increment
anniversary dates moving forward.

e The Board comply with Guam Code and provide parity to ratepayers and taxpayers by
incorporating in its PRR the relative (or similar) provisions of 4 GCA Chapter 6 §6202.
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Classification of Monetary Amounts

Questioned Potential | Unrealized O thel: Total Financial
. Financial
Costs Savings | Revenues Impacts
Impacts

Finding Description

1. | Port Adhered to
Certain Terms &
Conditions of
Employee Q’s Not
Required by CSC or
the Courts’
Judgments
a. Highest $ 96,013 % -1 8 -1 8 -3 96,013
Number of
Incremental
Sub-Steps
Granted Based
Partly on Prior
“Outstanding”
Performance
Evaluation
Ratings Not
Approved by
Any GM
b. A 6% Interest $ 17822 |% -3 -1 8 -3 17,822
Charge Was
Paid to
Employee Q
Without Any
Court Order
Requirement,
Negotiated
Terms, and
Proper
Calculation
2. | Successor $ -3 -3 -1$ -3 -
Management
Approved Salary
Increments That
Their Predecessors
Did Not Approve
Themselves
3. | Legal Remedies $ -8 -8 -8 -8 -
Without Seeking
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Finding Description

Questioned

Costs

Potential
Savings

Unrealized
Revenues

Other
Financial

Total Financial
Impacts

Impacts

Board Ratification
by Resolution
Legal Remedies -3 $ -1$ -1$ -
Executed Without a
Formal Agreement
and Liability Release
Until After the Final
Payment in May
2020
Different Legal -1 8 $ -1 $ -1 8 -
Opinions Resulted in
Delay and Certain
Unorganized
Remedial Actions
Other Matters
a. Port Unified -8 $ -3 -3 -
Existing
Employees’
Increment
Anniversary
Dates to Reflect
the Dates of
Agency-Wide
Pay
Adjustments
b. Port’s PRR -1 8 $ -1$ -8 -
Does Not Have
a Cap on Salary
Increments
c. Port Interpreted -3 $ -1$ -3 -
Superior Court
Decision as
Employee Q
Did Not Have
to Mitigate the
Wages Earned
During His
Termination
Total 113,835 | $ $ -8 -8 113,835
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Management Response and OPA Reply

In September 2020, we provided Port’s GM with a draft report of our preliminary audit findings
and recommendations, as well as met with Port’s management. Our preliminary audit findings and
recommendations were discussed at length during this September 2020 virtual conference, for
which Port management also provided us with additional documentation.

In November 2020, we provided an updated draft report to Port’s GM, as well as met with Port’s
management to discuss our audit findings and recommendations. When Port provided us with their
official management response, they also provided us with additional documentation. In Port’s
official management response, the GM disagreed with the majority of our audit findings and
recommendations. In reply, generally, our audit findings and recommendations remained the same.

1. Introduction

Port Response: It is factually incorrect to state, "Port's decision to keep confidential the
settlement costs connected with nine previously-terminated employees — salary, employee
benefits, and their attorney's fees and costs", without stating that all of the settlements can
now be found on the Port's website.

We believe that the statement in the Introduction that indicates "We conducted this audit
in response to the public's concern over Port 's decision to keep confidential the settlement
costs connected with nine previously-terminated employees — salary, employee benefits,
and their attorney 's fees and costs" is not factual and is misleading. Using Professional
Judgment on this matter to include the collective knowledge of the circumstances already
acknowledged by the Auditing Team clearly would deem this statement to be misleading
and not a true and accurate reflection of all of the circumstances.

OPA Reply: We revised our report to clarify that the audit was initiated in response to the
public’s concern over Port’s prior decision to keep the settlement agreements confidential.
Also, we added in the report that Port posted the settlement agreements on their website
after they received the Attorney General’s July 2020 opinion.

Port Response: We believe that the statement "The confidential nature in which Port
executed these initial five settlements, or remedies, created a climate in which the public
appeared suspicious of whether the Port was following the law when executing these
settlements or legal remedies " is misleading and that an objective review using
Professional Judgment on this matter to include the collective knowledge of the
circumstances already acknowledged by the Auditing Team clearly would deem this
statement to be misleading and not a true and accurate reflection of all of the circumstances.

OPA Reply: One news article stated, “we question why the board of directors and
management of the Port, a government entity and spender of public funds, including federal
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funds, committed to making the terms of the agreement confidential.” Another news article
stated, “we need a few good government spending watchdogs. [...] to see whether laws
were followed to the T on these generous backdated back pay amounts and raises going
back several years.”

While both these articles could be interpreted as the public is “suspicious,” we removed
this specific adjective from our revised report.

2. Different Legal Opinions Resulted in Delay and Certain Unorganized Remedial
Actions

Port Response: This finding is misleading and does not include the collective knowledge
of all the factual circumstances. Management does not believe that the remedial actions
were unorganized. Instead, it is accurate to say that different legal opinions resulted in
delayed remedial actions. Also, this draft statement implies that the Port's corrective actions
were unorganized, and such corrective actions were in contravention to law and the
Port's Personnel Rules and Regulations.’

OPA Reply: Under this specific audit finding’s section, we made no such statement in the
report that implies that Port’s actions were in contravention to law or Port’s PRR. We
sufficiently explained the different legal advice Port received, and in the chronology of
events in Table 8, you will see Port’s actions as a result of the different legal advice. The
fact that Port management had to take “corrective actions” on prior Port actions indicates
“unorganized.”

Please refer to the red boxes in Table 8 for Port’s specific actions, which we considered
unorganized.

3. Legal Remedies Without Seeking Board Ratification by Resolution

Port Response: We again disagree with the auditor's assertion that the Board did not grant
authority to process Employee Q's back wages and the Board's recommendation to ratify
such action. We stated in our September 25, 2020 response that the Board appropriated
$600,000 in order to comply with the Supreme Court Order relative to Employee Q.
Although your auditor stated Board approval was only for Employee Q's base salary, the
motion passed by the Board in their April 30, 2019 meeting directed Management to remain
within the budget authorized, and any amount over the budget would require Board
approval.

OPA Reply: We made no such statement in the report that the Board did not authorize the
processing of Employee Q’s back wages. We clearly state that the Board’s April 2019
authorization did not include paying out annual salary increments as part of the back
wages. Our report only emphasized the need for the Board’s ratification specifying all the
payments made to Employee Q, especially those not covered by CSC and the courts’

5 Emphasis added.
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judgments. Based on the documents Port provided, Port paid $542K for Employee Q’s
legal remedies.

Refer to Appendix 7 for the discussion surrounding the Board’s authorization of the $600K
budget.

Port Response: We respectfully disagree with the assertion that CSC and courts’
judgments did not require Port to implement or make retroactive payments on salary
increments Employee Q did not receive before he was terminated.

OPA Reply: Employee Q was terminated on December 18, 2012, then reinstated on July
30, 2018. In their judgment/order to fully compensate Employee Q, CSC and the Superior
Court did not mention compensation, back pay, or benefits for periods prior to and
after Employee Q’s termination. CSC and the Superior Court of Guam’s judgment/orders
were already quoted in Table 1 and can be found in Appendices 3 and 4.

4. Legal Remedies Executed Without a Formal Agreement and Liability Release Until
After the Final Payment in May 2020

Port Response: We believe the finding which states, "Without a valid formal agreement
containing relevant and pertinent provisions, most importantly a liability release provision,
Port risked the possibility of Employee Q, or his beneficiaries, pursuing further financial
demands and litigation on the same termination lawsuit" is moot, since Employee Q did
provide a letter dated July 23, 2020, to the Port stating the terms and conditions outlined in
CSC Decision and Judgment were fulfilled and released the Port of any future liability.

We agree that Employee Q should not have used a Port letterhead in releasing the Port of
any liability of all claims. However, we do not find it of significant concern because no
fraud or abuse was committed, and that the full force and effect of Employee Q's liability
release remains in effect, even if such were written on a napkin.® Moreover, even though
this draft audit states that a notary or witness nor acknowledgment by the GM or DGMA
is lacking, the result is Employee Q provided a Port with a letter releasing the Port of any
future claims. Therefore, Management believes that this finding is without merit.

OPA Reply: In the report, we acknowledged that Employee Q signed a liability release
letter, dated July 23, 2020. However, this finding remains because the liability release
should have been executed before the final payment and should have contained other
pertinent information, as explained in the report. A liability release letter was not prepared
and signed until July 23, 2020, after we brought up this issue to Port during our July 14,
2020 virtual meeting.

® Emphasis added.

32



5. Port Adhered to Employee Q’s Terms & Conditions Not Required by CSC or the
Courts’ Judgments

Port Response: It is inaccurate to refer to this as a settlement [...]

OPA Reply: The term “settlement” was already replaced with the term “legal remedies”
in our second draft report to Port management.

Port Response: It is inaccurate to [...] imply that the Port "just accepted" all of Employee
Q's demands, as continually referred to by this draft audit.

We disagree with your assertion that the Port followed all of the terms and conditions
outlined in Employee Q’s attorney's letter of July 11, 2018, and his letter of February 6,
2020, at face value.

OPA Reply: During our recorded July 2020 virtual meeting with Port management and
staff, we were told that all of Employee Q’s terms and conditions were acted upon by Port.
However, the incumbent GM’s September 25, 2020 written response stated that “Port did
not pay for the medical, dental and life insurance benefits [...]” listed in Employee Q’s
remedy request letter. Based on this written response, our report no longer states that Port
followed all of Employee Q’s terms and conditions.

Port Response: Such payments were executed because of a Supreme Court order and not
because of a settlement agreement.

OPA Reply: As already explained in our report, CSC and the courts’ judgments did not
order Port to compensate Employee Q with salary increments for periods prior to his
termination, nor with a pre-or post-judgment interest. Refer to Appendices 3, 4, and 5 for
CSC and the courts’ judgments/orders.

6. Two Prior Years’ Performance Evaluation Ratings Not Approved by Former GM
Results in the Lowest Number of Incremental Sub-Steps

Port Response: At issue is Management's recognition of Employee Q's 2011 and 2012
performance evaluation giving the draft audit claim that neither of these documents were
signed. We did a further review of Employee Q's performance evaluation reports for 2011
and 2012, and discovered supporting documents. Indeed, we apologize for not offering up
the following documents for your review: [...]

OPA Reply: On November 25, 2020, Port resubmitted Employee Q’s 2011 and 2012
performance evaluation reports along with relevant documents. As of November 25, 2020,
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both the 2011 and 2012 performance evaluation reports themselves remain unsigned by
any Port GM.

Port Response: A copy of the signed performance evaluation for 2011 by the Interim
Deputy General Manager is provided for your review. Note that the former General
Manager was on leave and did not rescind this action at any time upon her return to work;

OPA Reply: On November 25, 2020, Port resubmitted Employee Q’s 2011 and 2012
performance evaluation reports along with relevant documents. As of November 25, 2020,
both the 2011 and 2012 performance evaluation reports themselves remain unsigned by the
former GM and the former Interim Deputy GM.

If the former GM (GM 4) did not rescind the former Interim Deputy GM’s payment
authorization of the 2011 salary increment (as asserted by the incumbent GM), we question
why the DGMA duplicated the NPA processing of Employee Q’s 2011 salary increment.

Port Response: However, there is no written letter denying Employee Q his increment,
therefore, Employee Q's increment for 2012 has been effectuated;

However, the former General Manager did not comply with the rule by denying in writing
his salary increment. As such, we determined that Employee Q's increment for 2012 was
not rejected according to the Port's Personnel Rules and Regulations and recognized for
purposes of reconstructing his back wages and current salary. No General Manager should
ever be allowed to sit on any pending performance evaluation. Leaving a performance
evaluation, unsigned should not be akin to rejecting it.” Furthermore, there is no statute
of limitation on when to act upon a performance evaluation, [...] We are confident that this
audit will have the same conclusion because although no employee is entitled to a salary
increment, employees are entitled to due process. Based on this, Table 4 would need to be
corrected to reflect both the 2011 and 2012 to be 5 each.

OPA Reply: As stated by the incumbent GM (in Port’s management response in Appendix
8), “according to the Human Resources staff, the documents [2012 performance evaluation
rating form] were returned, unsigned by the former General Manager?®, in November
2013.” We are not in the position to question why none of the former GMs did not sign or
did not provide a written notification of denial of, Employee Q’s 2011 and 2012
performance evaluation reports. Also, we are not in the position to accept that the absence
of a GM’s signature, or the absence of a GM’s written notification of denial, equates to the
GM'’s acceptance of a performance evaluation. Refer to Appendix 6 for relevant PRR
section.

7 Emphasis added.
8 Emphasis added.

34



As such, our finding remains and our figures in (now) Table 3 will remain unchanged. Our
audit report does not require Port management to request reimbursement from Employee
Q. If Port management believes that Employee Q is entitled to the five sub-steps, they
should request the Board’s ratification.

Port Response: Regarding the statement that Employee Q's performance would not have
changed over time seemed unrealistic. This finding is capricious and inconsistent with
Employee Q’s long-standing record of exemplary performance. [...] To make the finding
that his overall evaluation ratings for 2013 to 2017 should have been "marginal
satisfactory" based on unsigned performance evaluations for 2011 and 2012 by the former
General Manager is troublesome to not only Management, but also Employee Q or any
other employee in this type of situation. Again, we are confident that in the justification,
we offer as reasons why the 2011 and 2012 were accepted and used to calculate Employee
Q’s back wages.

OPA Reply: Based on Port management’s response (in Appendix 8), we do not dispute
Employee Q’s “exemplary performance,” credentials, or membership in a professional
organization. However, audit findings cannot be based on these external factors, but on
documented evidence provided by Port management. We adhered to Port’s PRR, which
requires the GM’s approval of a performance evaluation report as the basis to process an
annual salary increment, which also requires the GM’s approval. Refer to Appendix 6 for
relevant PRR section. As such, our finding remains.

Port Response: We respectfully disagree with your auditor's assertion that overpayment
was made to Employee Q. [Port’s response follows the statement in our report that: “If
our audit calculation used the averaged two sub-steps salary increments and excluded the
2012 increment, which performance rating was not approved, Port paid approximately
$96K more in addition to the $21K overpayment.”]

OPA Reply: As explained in our previous reply, we are not in the position to question why
none of the former GMs did not sign or did not provide a written notification of denial of,
Employee Q’s 2011 and 2012 performance evaluation reports. Also, we are not in the
position to accept that the absence of a GM’s signature, or the absence of a GM’s written
notification of denial, equates to the GM’s acceptance of a performance evaluation. As
such, our finding remains.

. Employee Q Was Paid a 6% Interest Charge Without Court Order Requirement and
Negotiated Terms

Port Response: Please elaborate how the Port could be in a position to negotiate the 6%
interest when this entire matter resulted from a Supreme Court Order CVA-JJjij and
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both Port former legal counsel and in-house counsel did not dispute such interest rate with
Employee Q's attorney?

OPA Reply: For Supreme Court case no. CVA -, Port was not ordered to pay 6%
interest to Employee Q. Refer to Appendix 5 for the Supreme Court’s Judgment
concerning Employee Q’s termination.

As stated in our report, CSC and the courts did not specifically order Port to pay a 6%
interest charge to Employee Q. Refer to Appendices 3 and 4 for CSC and the Superior
Court’s judgments/orders.

Also stated in our report is the law that allows “for a rate of interest not exceeding the rates
of interest specified in 14 GCA.”

. Annual Salary Increments Included Without Performance Evaluation Reports

Approved by and Accountable to the GM

Port Response: This finding is baseless. The Port does have a standardized salary
increment process provided for in the Port’s Personnel Rules and Regulations. Such rules
were followed to reconstruct the back wages for Employee Q.

OPA Reply: Our audit finding does not question why the salary increments within the
termination period were included in Employee Q’s back wages. Our audit finding questions
why salary increments were processed without duly accomplished performance evaluation
reports to serve as the basis of increment calculation in the NPAs. Refer to Appendix 6.
Our finding remains unless Port can provide performance evaluation reports duly signed
by the incumbent GM, in compliance with Port’s PRR.

. Back Wages Included Three Pay Raises Not Covered by CSC or the Courts’

Judgments and Retroactive to Their Authorization Dates

Port Response: We disagree with your auditor's assertion that the retroactive payment of
raises were not covered under the judgments. As explained above and in our September
25, 2020 letter, although judgment or decision did not expressly state salary increments
and pay adjustments, Employee Q is entitled to salary increments and market percentile
implementations.

OPA Reply: Our audit finding does not question why the salary increments and agency-
wide pay adjustment within the termination period were included in Employee Q’s back
wages. Clearly explained in the report, we question the retroactive payments of salary
increments that were due before Employee Q’s termination.

However, our audit no longer questions the retroactive processing and payment of

Employee Q’s 2018 pay adjustment and the 2019 salary increment because Port was
factoring in the salary increments previously denied by Port’s former Legal Counsel.
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10. Interest Charge Paid Without Considering Time in the Calculation

11.

Port Response: We respectfully disagree that Employee Q was overpaid in his interest
payment. Based on our recalculation, the Port underpaid him $4,729.26.

According to staff, who was a former employee of your agency, she noted OPA used
network days and hourly rate per year to compute the estimated annual salary and used the
number of days for the interest payment. With this method of calculation, it would show
the Port did overpay Employee Q by $17,000. However, the Port's review notes that when
interest was paid to Employee Q, a significant balance in salary payable was not settled.
As such, the Port underpaid Employee Q $4,729.26. Because Employee signed a document
releasing the Port from any future liability, how are we now supposed to reconcile this
finding of an underpayment?

OPA Reply: Port agreed with our calculation for interest covering the period of December
19, 2012 through September 15, 2018. For the same period, Port also agreed that they
overpaid Employee Q by $17,822 (which our report rounds up to $18K). Based on
documents provided by Port, the last remedial payment made to Employee Q was in May
2020. During our recorded July 2020 virtual meeting with Port management and staff, we
were told that the 6% interest charge to Employee Q was fully paid.

The additional $4,729.76 that Port asserts to owing Employee Q results from a subsequent
calculation in which Port continued to accrue the 6% interest beyond the period excluded
in Port’s original calculation. Port’s continued accrual of interest until May 2020 does not
change our audit finding.

The additional $4,729.76 that Port asserts to owing Employee Q does not need to be
reconciled because Port’s management response clearly reminded us that Employee Q’s
July 23, 2020 letter released Port of any future liability connected with his termination
appeal. Also, as stated in our report, Employee Q’s July 23, 2020 letter acknowledged that
his case with Port is “closed.”

Port’s PRR Does Not Have a Cap on Salary Increments

Port Response: Moreover, we are perplexed that this is even a finding? This audit should
focus on a determination if the law and rules and regulations applicable to the Port were
followed in the execution of complying with Supreme Court Order No. CV

OPA Reply: This is not an audit finding, but a matter we wished to bring to the attention
of Port management, our report readers, and the Guam Legislature.

Given the concept of accountability for use of public resources and government authority,
evaluating a government environment or program is not restricted to only violations of
laws. These other matters may be significant enough to impact the public, our lawmakers,
or those charged with governance.
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While the purpose of a performance audit is to answer the audit objectives determined by
the auditors, generally accepted government auditing standards’ (GAGAS) do not restrict
our reporting of other matters relevant to the auditee and worth commenting on. The
auditee may suggest or add audit objectives, but cannot dictate the objective, scope, or
results of our audit.

Port Response: We do not agree with this recommendation. Public Law 30-43, which
approved the Port's Compensation and Classification Plan, also codified our Personnel
Rules and Regulations into the Guam Code Annotated. As such, the Board does not have
the unilateral authority to simply incorporate into the Port's Personnel Rules and
Regulations the provisions of 4 GCA Chapter 6, Section 6202 moving forward.

OPA Reply: Given the concept of accountability for use of public resources and
government authority, this may be significant enough to impact the public, our lawmakers,
or those charged with governance.

12. Port Interpreted Superior Court Decision as Employee Q Did Not Have to Mitigate
the Wages Earned During His Termination

Port Response: This finding is moot since Employee Q's back wages included mitigation,
and also since Employee Q submitted his liability release to the Port on July 23, 2020.

OPA Reply: This is not an audit finding, but a matter we wished to bring to the attention
of our report readers.

We evaluated Port management’s responses to our audit findings and find that Port
management needs to carefully read and understand our findings, which we presumed was well
understood, based on our two virtual meetings with Port’s GM.

Port management repeatedly questioned our professional judgment as auditors and the integrity
of our audit process. We stand by our professional judgment, which under GAGAS, includes
a questioning mind and critical assessment of evidence. As such, we offer our report readers
appendices containing the documents to which Port management repeatedly interprets. While
certain records provided by Port are protected by our enabling legislation, the previously
mentioned appendices are of documents already publicly posted by Port, CSC, or the courts.

The auditee is free to agree or disagree with our audit findings and recommendations.

We will not compromise our objectivity based on Port’s current and prior management’s view
of Employee Q. Under GAGAS, we adhere to the validity, reliability, relevance, and
sufficiency of our audit evidence, which is comprised of the records presented to us by Port
management, as well as the pertinent judgments and orders obtained on CSC and the Judiciary

% Issued by the Comptroller General of the United States.
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of Guam’s websites. These records, judgments, and orders formed the basis of our audit
findings and conclusion. As such, Part A of our audit series is complete, and thus, this audit
report needs to be issued.

Refer to Appendix 8 for Port’s official management response.

The legislation creating the Office of Public Accountability requires agencies to prepare a
corrective action plan to implement audit recommendations, document the progress in
implementing the recommendations and endeavor to have implementation completed no later than
the beginning of the next fiscal year. Accordingly, we will be contacting Port to provide us with a

target date and title of the official(s) responsible for implementing the recommendations.

We appreciate the cooperation and assistance from the staff and management of Port.

OFFICE OF PUBLIC ACCOUNTABILITY

Benjamin J.F. Cruz
Public Auditor
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Appendix 1:

Objective, ScoBe, & Methodologz

Objective

To determine whether Port’s settlements, or legal remedies, with reinstated employees were
properly accounted for and paid in accordance with applicable laws, regulations, and
administrative and judicial review judgments.

Scope

Part A of our audit series is focused on the audit results of only one of the nine reinstated employees
— “Employee Q”. Part A covered the court orders and judgments, Port documents, and other
documents relevant to Port’s calculations and payments to Employee Q’s legal remedies during
our audit engagement (i.e., October 2010 through November 2020).

The results of our audit on the other eight employees’ settlements will be issued in the next series
of our audit reports.

Methodology
To accomplish our objective, we performed the following pertaining to the legal remedies Port
paid to Employee Q:
e Identified and analyzed applicable laws, rules and regulations, and policies.
e Identified and analyzed prior audits and official publications.
e Met with Port officials to gain an understanding of the documentation and calculations they
provided us regarding Employee Q’s legal remedies.
e Identified and analyzed all documents relevant to Port’s calculations and payments to the
five reinstated employees covered in our initial audit scope.
e Verified Port’s calculations by analyzing and recreating calculations based on all relevant
documents.
e Met with Port management to discuss our preliminary and updated audit findings.

We conducted this performance audit in accordance with generally accepted government auditing
standards issued by the Comptroller General of the United States. Those standards require that we
plan and perform the audit to obtain sufficient, appropriate evidence to provide a reasonable basis
for our findings and conclusions based on our audit objectives. We believe that the evidence
obtained provides a reasonable basis for our findings and conclusions based on our audit
objectives.
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Appendix 2:
Employee Q’s Remedy Request Letter Page 1 of 3

THE CONTENT OF THIS LETTER IS INADMISSIBLE PURSUANT TO GUAM

RULE OF EVIDENCE 408
February 6, 2020
N

Deputy General Manager, Admin and Finance
Port Authority of Guam

1026 Cabras Highway, Ste. 201

Piti, GU 96925

RE: Civil Service Commission ADVERSE ACTION APPEAL CASE -
~o: (-1 :CISION AND JUDGMENT

pear (D

In July 30, 2018, I returned back to work in the Port Authority of Guam (PAG,
Port) after the Port's Legal counsel.— informed my lawyer in June
of 2018 that the Port Authority will no longer appeal the Supreme Court of Guam's
decision. The Supreme Court’s decision, which was originally released in February
2018, affirmed the Superior Court and Civil Service Commission's (CSC) decision in my
favor. The CSC ordered the Port in May of 2013 to fully compensate me for all the time
following my termination on December 18, 2012 until the date of reinstatement. The
compensation shall include all employer’s contribution to the Government of Guam
Retirement Fund as well as the accumulation of vacation and sick days for all the pay
periods between December 18, 2012 and the reinstatement date.

After almost 1 year since my return to the Port, personnel actions were issued to
me in May 2019, which indicates my original base pay when | was terminated minus
income | received in my work during my separation to the Port. The base pay used in
each of the personnel action did not take into consideration any increments that was
owed to me. Although the acting Personnel Administrator initially provided me the
salary calculation with increments that was owed to me from the time that | was
terminated to the reinstatement date, management made the decision to use the base
pay listed in my termination personnel action despite two increments were owed to me
from prior years’ performance evaluation.
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Appendix 2:
Employee Q’s Remedy Request Letter Page 2 of 3

The purpose of this letter is to address what is owed to me by the Port Authority
of Guam based on the CSC order. These items are listed below:

1. My compensation (Salary)

2. Benefits (Medical, Dental & GovGuam Life Ins.)

3. Sick and Annual leave Accrual

4. Retirement benefits due (Define Benefit Member and GovGuam
Contributions)

5 Interest payment

6. Remaining balance of unpaid attorney’s fees ; and

7. Payment Schedule for Installments; and

The following are my terms & conditions

1. That I be fully compensated for all the time following my termination on
December 18, 2012 until my current date of employment by the 30™ day
from the date of management approval.

That my reinstatement includes all salary increments that were due for
the period of December 18, 2012 to the current date using the last

performance appraisal rating on record of “Qutstanding” to adjust my
salary accordingly.

*Mitigated my employment salary with the private firms | worked during
my separation with the Port Authority of Guam in the amount of

$209,385.64.

Private Entities Salary Breakdown
COMPANY POSITION VEAR SALARY \
e o] fi— [ L]
B _ B 2
| m—— | Rl [Ssmsl [ )
G | G | G | 2 -GS
e () — [ ] - o
' o ) [ ]
. s ] [ ] B s
I S T [ ] [ )
— L)
G s - —
-1 A T
S — - o
[ S— [
Grand Total 209,385.64
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2. Medical, Dental and Life Insurance Benefits reinstated from GGRF to PAG
with no break in benefit coverage.

3. Reinstatement of all Annual and Sick Leave accrued for the period of
December 18, 2012 to July 30, 2018.

4. Remit Define Contribution Plan (DC Plan) Retirement Member and
Government of Guam Contributions:

5. Any remaining unpaid balance of attorneys fees by the 5" working day
after the date of management approval.

6. A 6% interest charge per day is effectuated. Payment to be made by the
60* day of management approval.

My terms and conditions are reasonable as they are in accordance with CSC's
May 13, 2013 Decision & Judgment, Supreme Court of Guam’s February 7, 2018

Judgment and Guam Law.

Thank you for your prompt attention to this matter. 1 am looking forward to
discussing this matter with yvou in the very near future. | may be reached at

Respectfully,

Approved by:

2/1 /2820

Date

Deputy General Manager- Admin and Finance
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671-647- 1667 O1:56:21pom,  08-13-2013 145
Dffice of the Lagisiativa Secretary
) sonator Tine Rose Mufie Barnes
\ /"/f_'_/.‘.l’
'_ ; g 70 .
' : & BEFORE THE
: GUAM CIVIL SERVICE COMMISSION
2
3
4
P ADVERSE ACTION APPEAL
. IN THE MATTER OF: CASE NO.
d e—
; 3
Employee, DECISION AND JUDGMENT
8 =
vs. 521 . DI :J
9 _ b "J?r ) é |
i PORT AUTHORITY OF GUAM, ke Pat, Bl B &)
10 { DF-",....i.!k‘.'i‘j' ) \’
) Management el | o= e '
all _ o Recaived b/~ 77’ biois |
12 ,
This matter came betore the Civil Service Commission (the “Commusston™) at its
13 ,
regularly scheduled meeting on Junc 6, 2013, at its office localed at Suite 6A, Sinajana. Present
14
[ were Employcc—ihcrcaﬁcr “Employce G < s aiomey.
15
Management Port Authority of Guam (hereafter “the Pon™) was
16
represented hy_sm legal counsel for the Port and Acting General
1
Manage: (DD
I8
1. ISSUE
19
Was (here a procedural defect to justify granting of Employee (HIls Motion 10
20
Dismiss Adverse Action for Violation of 4 Guam Code Annotated Section 44067
21
1. HOLDING
22
By a votc of 4-1 with | ebstention, the Commission granted [‘,mplng,'ra:-s Muotion
23
to Dismiss Adverse Action for Violation of 4 Guam Code Annotated Section 4406. (hcreafter
24
“Motion”™)
25 QY |
6&% oo S OH’G’NA L
Dt vsiom and Jadgment
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671-047-1887 07:56:34pm  08-13-2013 FIS
|

J
, II JURISDICTION
, The jurisdiction of the Civil Service Commission is based on upon the Organic Act of
; Guam and 4 G.C.A. § 4401 ¢t sec
. IV. FACTS
p The Port terminated Employce ([l on Decemter 18, 2012, Employee (S 1cd
» nis Motion claiming Management violated the sixty (60) day mule on February 13, 2013
f; Management filed its Opposition to Employte-s Moticn on February 21, 2013, Neither
§ party requested to present live testimony at the heartng on the motion as required by CSC AA R
i 9.2. The hearing on the mction was held on June 6, 2013, At the hearing, the Commission
i granted F,mployo:-s motion by a vote of 4-1 with one abstention
- Pursuant 10 the final adverse action served on iimp!uycc- the Port contended that
]_: on October 16, 2012, Employee - signed documents certifying the availability for
].;1 || medical treatment and travel related to a worker’s compensation claim filed by another cmployee
i of the Port. Management farther staied in the {inal adverse action (hat Employec ([ cw
I(; that the Port had budgeted thirty thousand dollars (330,000.00) for the Port’s worker
l';; compensation expenses and that the costs of the travel and medic cost was nearly one hundred

thousand dollars ($100,000.00). The documents signed by Employee (Jlllwcre presented o

1¥
OCTOS
the General Manager of the Port, ([l on Becc:nber16, 2012, the Final Adverse Action

19
was served on Em pluycr-on December 18, 2012: after 62 days after the documents were
20 -
presented to the Port General Manager,
2]
Emplovee -t'unlcndcd in his motion that when the documents certifying the
22
availability of the funds were presented to the Port General Manager on December 16, 2012, the
23
sixty (60) days in which Management mus( serve an employee and adverse action pursuant to 4
24
25 2
[ R Coc o D
h Decizion wed Jwdgment
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b1 -b47-1887 0r.4c.48p.m. 08-13-2013 38

G.C.A. § 4406 began to run because the Port General Manager knew or should have known that

the amount of the medical treatment and travel Employee (Il cc:iificd as being available

2

X exceeded the budgeted amount of the Port for worker's compensation related claims. Employee
h‘ @D :):incd in his Motion the Port General Manager was aware of the size of the Porl's
g Ml worker's compensation budget on December 16, 2012 when she received the certification of
5 funds F,mplnyt:c-clalms this assertion was supparted by a documeat entitled “Finding
5 | of Facts and Conclusions of Law 12/4/12" prepared by the Port’s legal counsel and attached o
3 I[impioycc‘s Motion to Dismiss as Attachment 3. In the document prepared by the Port’s legal
5 counsel, legal counsel writes:

Further, (@ :dmitted in the October 19" meeting at

10 counsel’s office and the October 25" Board meeting that she routinely
disregarded the Port’s self-imposed budget of $30,000 per year for

I worker’s compensation. Aside from routinely exceeding this budget,

the Port has no legal basis Ilym% expend travel, medical care or

12| other expenses on worker's compensation claims.

13 Empioyee (I further referenced to the Final Adverse Action Exhubit 36 filed by
14 | Mana gemenr to establish the size of the expenditures related (o the worker's compensation claim.
15 || Employce (D 150 sttached a copy of the Travel Request Authorization and Routing Sheet
16 || for the Travel Request showing the document had been received and signed by the General |
I7 {| Marager on October 16, 2012,

18 Management in its opposition contended that the sixty (60) days did not begin on Octobes

19 1116, 2012, because it is not possible to know thar Management knew on October 16, 2012

20 || Management also asserted that staiements made by Employee (Sl uring and Ociober 25,
<1 1| 2012, Board meeting cither canstituted a new date for the star of the sixty (60) day rule.

n In the aliernative, Management argued that if the October 16, 2012 date did begin the
23 sixty (60) day period for the service of a final adverse action on Empl@ycc-thal the

24 |l service of the action on the 62 day was in fact within  the requirements  of  the  law

3
L Bpmenss

Deciston and hfgmer.t
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GN-B47- 18987 075D pm op-13-2011 45

Management asserts that because it served the proposed adversc action on !Employcc-on

December 5, 2012 and were required 1o provide Employee (lllten (10) days 10 1espond, and

2
R { conld not render a final decision until the ten (10) days had expired. and the tenth day fell on a
A Saturday, they could not, pursuant (o 1 G.C.A. § 709, require Employe: (D 1o sceve his
, response on that day. However, on page 2 of Management’s Opposition to Employee’s Motion,
;5 Management notes Empkiyuc-lwl filed his response on Friday, December 14, 2012
_ || Management goes on to say that Management exiended the reply time for Emplovee (D0
f; . Monday, December 17, 2012, Manugement then claimed the filing on December 18, 2012 was
2 therefore in keeping with the statutory requirements and Civil Scrvice Precedent.
i Management failed to serve the final adverse action on Employcc/D within sixty
o {60) days when Management knew or should have known the fucts that Management alleges
" forms the grounds for the adverse action. The date when Management kncw or should have

{|known facts which form the basis of the adverse action is Octaber 16, 2012, The alleged

statements made by E.npluycc-on October 16, 2012. The statements but a continuation

14
n of the conduct alleged to have begun on October 16, 2012, The statements allegedly made on
]; October 25. 2012 do not constitute acts of fraud or concealment becausc they in no way
3
7 prevented Management from discovering or investigating the alleged misconduct.
- V. CONCLUSION
" By a vote of 4-1 with 1 abstention, the Commission finds Management failed to serve
- Emplo)'cc-wilh his final adverse acuon within sixty (60) days. The Commission further
:' finds none of the explanations provide by Management are legal justification for failing 1o
; comply with the statutory mandate of 4 G.C.A. § 4406. Therefore, the adverse action 1aken
: against I-'.mploycc-as null and void.
;1 The Port Authority of Guam is hereby ordered to immediately reinstatc Employe=({iilD
25 4 a
L BWUNea -
Decirion and Jud giveni '
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671-647- 1667 07.57:20p.m.  08-13-2013 5%
(G - 1is prior position of employment. The Port Authority of Guam is further ordered to
|
fully compensate Emploves G (o il the time following his termination on
December 18, 2012 umtil the date be 1s reinstated to has pnor position of cmploymeat. The
3
e
compensation shall include all employer’s contributions 10 the Government of Guam Retirment
4 \
Fund as well as the accumulation of vacation and sick doys for all the pay periods between
5
|| December 18, 2012 and the dute Employec(Dis rwinsaicd.
[}
The Port Autherity of Guam 1s further ordered (0 pay the attomey’s fees incurred by
7 |
l",mplnjcc_during the appeal of the December 18, 2012, adverse action in the |
8
Hamount of $9,380 .95,
9 |
10 *
So ordered this r‘"_ day of | ]'\5 , 2013 nane pro tunc to June 6, 2013.
11
2l A ag i e—
: UELR. PINAUIN
13
14 /WM
“PRISCILLA T. TUNC AI'
15
!
16 |
17 |

18 ,
Fuvé C. PANGELINAN
12 Cofnmissioner

5
—ss rorr: Case vo D

Decision and Judpmert
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SuBerior Court’s SeEtember 26,2016 Decision and Order Pagelof3
L ey

- - QoEAR COURT
, RECEIVED - OF GUAM

: 8EP 27 205 26 SEP 26 PN 1: Vb
’ G .2 OFOONT
4 B ‘

IN THE SUPERIOR COURT OF GUAM

PORT AUTHORITY OF GUAM,
s SPECIAL PROCEEDINGS CASE NO.
Petitioner, _
9
10 V5.
= { DECISION AND ORDER
CIVIL SERVICE COMMISSION, |

12 ,
3 Respondent,
14 || and
15 | D
16 Real Party in Interest.

INTRODUCTION
This matter came before the Court on June 24, _2016. for a hearing on Petitioner’s
challenge of the Civil Service Commission’s granting to the Real Party in Interest (HIlIMED
@D @ .1 beck psy from the date of his termination until Petitioner PORT
AUTHORITY OF GUAM (hereafter “Petitioner PAG") ellows ()R o retum to work
as ordered by the Civil Service Commission and upheld by this Court in the Court's July 2,

- ’2015 order. Pefitioner PAG was represented by the law offices of (I RNNEEEEEGEGED
o Respondent CIVIL SERVICE COMISSION (hereafter

“Respondent CSC") was represented by (D :o: R:2! Party in Interest
D @ (-t (D s rcpresented by the law offices of
.}

19

20

21

22

26
27

28

ijmhn-ii niGnm ve Civll Service Commission nnd-

Casz No,
Decision and Order

Dans 1 aF1
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) | FACTUAL BACKGROUND
2| . o
3 _%e.étiﬁed-’tha?brior to his tcnninﬂfioh, I:.E'.was employed by Petitioner PAG &s the
4 _tcstiﬁ ed that at the time of his termination his annual
5 || salary was in excess of Seventy-Nine Thousand Dollars (§79,000). (S futher testified
6 || the position of (NG - 2 bencfits sick leave, paid vacation, retirement
7 ||benefits and protection &s a classified employee. (D 2)so testified woen employed by

the only witness at the cviacnﬁary hearing held on June 24, 2016.

8 || Petitioner PAG, he was responsible for supervising other employees.

9 @ -s:ificd that since his termination by Petitioner PAG in December of 2012,
10 || until his testimony that there had not been any positions that were equivalent or substantially
11 ||similar to his previous position es the (D *is tcstmony was all of the
12 || positions offered a substantially lower salary and involved the supervision of substantially fewer
13 ||employees. (D cstificd that since his tcrmin.alion. he had applied for a number of jobs
14 ||even though they were not substantially similar 1o his previous position. During his testimony,
15 || he listed eight specific jobs that he had applied for. He further testified that he had received
16 ||interviews for several of those jobs but had not been offered any of the jobs he testified he
17 ||applied for. (D =stificd that he remained ready and willing to work if he were offered

18 |[a job. '
19 DISCUSSION
20 The controlling Guam Supreme Court case regarding the issue of the employee’s need to

21 ||mitigate damages in regards to a claim of back wages due is Hauser v. Department of Law,
22 [[2005 Guam 14, When determining if an employee is qualified for full back pay, the Guam
23 ||Supreme Court established a three-prong test. First, the Court must decide if substantially

24 || equivalent jobs were available for the employee to apply for during the time period in question.’
25 ||Substantially similar employment is employment which affords virtually identical
26 || compensation, job responsibility and promotional opportunities,> The second prong of the test
27

' Hauser, 2005 Guam 14, § 14

2 1

Port Am‘.kaﬂ'i oi Guam va Civil Service Commizrion m

Case No.
Decision and Order
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SuBerior Court’s SeBtember 26,2016 Decision and Order Page3 of3
—_—

1 ||is that there must be evidence that the employee could have obtained one of the substantially |
2 || similar positions that were available. The third prong of the Hauser test is did the employee use I
3 || reasonable diligence in seeking one of the substantially equivalent jobs that were availablcé
4 || during the time in question.’
s The testimeny of (Sl was there have been no substantially equivalent jobs
6 ||available on Guam during the time period in question. As there was no testimony or evidence
7 || to contradict this testimony, the Court finds that there were no substantially equivaient jobs on
8 || Guam during the period in question for (Sl > app!y for. In Hauser, the Guam Supreme
s || Court ruled an employee is not required to seek or accept a lesser or dissimilar job from the
10 || employee’s previous position for the purposs of mitigating damages in regards to back pay.‘ As
11 || there were no substantially equivalent jobs eveilable to apply for, there was no evidence that
12 || (S could have obtained a substantially equivaient job no matter how diligent he was in
13 || seeking employment. (D testified he epplied for jobs that were not substantielly
14 || equivalent jobs simply because he desired to work.

15 CONCLUSION .

16 Based on the uncontroverted testimony of (SR thc Court finds that (D
17 |l complied with his duty pursuant to Hauser and upholds the Civil Service Commission’s Order
18 || awarding (D! back pay and benefits from the date of his termination until Petitioner
19 ||PAG complies with the Commission's Order and allows (o retvm to work.

IT IS SO ORDERED, this Eday of September, 2016.

22 1 40 hareby cartify that the foregoling
13 & full rue and somect copy of the

23 ook o e Superio Cout of Guem 0 .- LR ,;i, P. PEREZ
2 . 5 HONORABLE VERNON P, PEREZ
. SEP 2 §,28% b e
Y4 Judge, Superior Court of Guam
25 . : .
Alfred A. Santos
26 Depudy Churk Supariv Coort of Guam
27
} . at§14.
28 ffe 14.3&}25.
Port A wCMMaCmmWﬁ
Case No,
Declsion end Order
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SuEreme Court’s Februarx 7,2018J udgment
l
g Filed

7 Supreme Court of Guain, Clerk of Court

—

2
3 IN THE SUPREME COURT OF GUAM
4
PORT AUTHORITY OF GUAM, )  Supreme Court Case No. ([ D
5 }  Superior Court Case No. (| D
6 Petitioner-Appellant, )
)
7 Vs, ) JUDGMENT
)
8 || CIVIL SERVICE COMMISSION, )
)
9 Respondent-Appellee, )
10 )
and )
11 )
> || ;
13 Real Party in Interest-Appellee. )
14
15 APPEAL from the Superior Court of Guam.
16
17 ON CONSIDERATION THEREOF, it is now hereby ordered and adjudged by this

18 |[court that the Civil Service Commission had proper jurisdiction over (NN s

19 || adverse action appeal because he was a classified employee of the Port Authority of Guam.

20 || Furthermore, the Civil Service Commission’s determination that the final notice of adverse
21
action in this case violated the 60-day notice rule of 4 GCA § 4406 was supported by

22

2 substantial evidence. For these reasons, the Superior Court’s Orders dated November 26,

24 || 2014, and July 2, 2015, are AFFIRMED.

25

2% Dated this 7th day of February, 2018.

27

fs/
28 : Hannah G. Arroyo
Clerk of Court

E-Received
2/712018 9:16:00 AM

1
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Personnel Rules and Regulations for Maritime Positions Unique to Port Operations and
Certified, Technical and Professional Positions

1. the pay grade for a class or classes of positions have been
reassigned;

2. pay adjustments from statutory amendments to the pay grade
schedule;

3 detail appointment;

4, transfer from one position to another of the same or related class of

position while retaining the same salary rate upon transfer:

5. involuntary demotion for other than adverse or disciplinary
reasons;
6. reclassification to a class of the same pay grade or lower while the

employee retains the same salary rate;
7. salary increment freeze: and

8. other situations as may be determined by the Board.

D. Voluntary Demotion to the Same or Related Class of Positions:
The employee’s next salary increment shall include the period served prior
to the voluntary demotion; and provided that work performed is
satisfactory.

E. Creditable Service Upon Reemployment:

Permanent classified employees who separated with the Port in good
standing shall be credited for time served in the increment held prior to
separation when exercising their reemployment rights.

6.302 Salary Increment - Procedure

Employees entitled to an increment increase shall be based on an annual review of
performance as outlined in Chapter 7. As part of the appraisal process, an
employee’s performance will be assessed against a performance range of zero (0)
to six (6) sub-steps. As sub-steps (within the pay schedule) increase by one
percent (1%) the performance (and resulting salary increment) range from zero
(0), or a nil increase, through up to six percent (6%).

The salary increment will be granted upon certification by the General Manager
that satisfactory service has been rendered for the performance rating period
preceding such increase.

68
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Personnel Rules and Regulations for Maritime Positions Unique to Port Operations and
Certified. Technical and Professional Positions

When a division head determines that a particular employee shall not be granted a
salary increment, the division head shall notify the General Manager of such
denial prior to the employee’s anniversary date. If the General Manager does not
receive a performance report or a notification of denial of an employee's salary
increment, no action will be taken to adjust the employee’s pay.

6.400 ONE-STEP MERIT PAY INCREASE - DR. PEDRO SANCHEZ SCHOLARSHIP
GRADUATES

A, Employees are eligible for a mandatory pay merit increase upon graduation from
the Pedro “Doc™ Sanchez Scholarship Program.  The employees entered into the
program, as evidenced with the awarding of an undergraduate or graduate degree
in Public Administration or Business Administration by the University of Guam
shall be entitled to receive one-step merit pay raise from the Port effective Fiscal
Year 2008 following certification by the University of Guam that the employee
has completed all degree requirements.

B. Employees who were enrolled in the Pedro “Doc™ Sanchez Scholarship Program
and graduated with a degree between the enactment of Public Law 23-111
(effective July 23, 1996) and the enactment of Public Law 29-137 (January 30,
2009) who would otherwise have received the one-step merit pay raise, shall be
entitled to the same incentive benefit, provided that the employee is an active
employee at the time of enactment of Public Law 29-137 and the merit pay
increase shall not be retroactive.  Awarding of the one-step merit pay raise shall
be subject to the availability of funds.

6.500 TRANSMITTAL OF PERSONNEL ACTIONS TO COMMISSION

6.501 Filing of Personnel Actions:

All personnel actions regarding the classified service shall be filed with the
Commission within twenty (20) days after their effective date.  The Commission
may set aside and declare null and void any personnel action if the Commission
finds that it was taken in violation of personnel laws or rules, except for those
personnel actions for adverse actions, such null and void must be in accordance
with the Adverse Action Appeals and Hearing Procedures.

6.502 Agency Response

Prior to declaring any personnel action null and void, the Commission shall
provide written notice of the alleged violation to the General Manager. The
General Manager shall respond within ten (10) days after receipt of the notice to
the Commission’s proposed action.
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Personnel Rules and Regulations for Maritime Positions Unique to Port Operations, and
Certified, Technical and Professional Positions

7.007 Performance Appraisal Period

A. Supervisors shall evaluate and submit the employee’s work performance
for every twelve (12) months of service to the General Manager.

B. Performance appraisal reports must be prcpared and submitted for
processing to the General Manager no sooner than thirty (30) days prior to
above period.

C. Supervisors are required to conduct mid-term performance appraisal for
all of their subordinates.

D. No later than the end of the probationary period for those employees
serving original probationary appointments, including those probationary
periods that have been extended. The final Probationary Performance
Appraisal Report shall be submitted and received by the General Manager
no later than (10) work days prior to the probationary due date.

7.008 Salary ment

The salary increment of all Maritime Positions Unique to Port Operations and
Certified, Technical and Professional Positions shall be based on an annual review
of performance as outlined in this Chapter. As part of the appraisal process an
individual’s performance will be assessed against a performance range of zero (0)
to six (6) sub-steps. As sub-steps (within the pay schedule) increase by one
pereent (1%) the performance (and resulting salary increment) range from zero
(0), or a nil increase, through up to six percent (6%).

All salary increments will require the approval by the General Manager.

7.009 Performance Appraisal for Original Probationary Emplovees

A An overall performance rating of at least a Satisfactory shall be necessary
before an employee serving an original probationary period may receive a
permanent appointment in the class of position he occupies.

B. When an employee serving an original probationary period receives an
overall performance rating of Marginal. the probationary period shall be
extended for a minimum period of sixty (60) days during which the
employee has the opportunity to improve work performance, provided the
total probationary period does not exceed twelve (12) months. The
Division Head must justify, in writing, to the General Manager stating
specific reasons for the request for extension based on the duties and
responsibilities associated with the employee’s current position
description and job standard. No extension beyond twelve (12) months
may be granted.
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Personnel Rules and Regulations for Maritime Positions Unigue to Port Operations, and

Certified. Technical and Professional Positions
. o —_— 3 1 TU — — I—

C. When an employee, serving an original probationary period, receives an
overall performance rating of Unsatisfactory, the employee serving the
original probationary period shall be terminated from the Port. A
probationary employee who is dismissed has no recourse to file a
grievance or appeal his release from employment unless the release from
employment is a result of discriminatory action by management.

7.010 Approval of Performance Appraisal

A Division Head shall submit, on a twelve (12) month basis, a written
recommendation to the General Manager regarding the performance appraisal of
every employee occupying a maritime position unique to Port operations and
certified, technical and professional position. The General Manager shall make a
final performance appraisal accepting or rejecting said recommendation and make
the corresponding salary adjustments,

7.100 APPEAL PROCEDURES FOR RE-DETERMINATION OF
PERFORMANCE APPRAISAL

7.101 Purpose

This procedure outlines the responsibilities and procedures to be followed by
management and employees in handling performance appraisal appeals.

7.102 Coverage

Employees occupying maritime positions unique to Port operations and certified,
technical, and professional positions covered by these procedures are those
employees who have satisfactorily completed their original probationary period
and have attained permanent status with the Port. Such employee who believes he
was unjustly rated may request for redetermination of the performance rating.
Original probationary period performance ratings are not appealable under this
procedure.

7.103 Representation
An employee has the right to present an appeal with or without representation. He
also has the right to be accompanied, represented, and advised by a representative
of his choice at any step of the appeal proceeding.

7.104 Freedom of Reprisal or Interference

An employee and his representative shall be free to appeal a performance rating
without restraint, interference, coercion, discrimination, or reprisal.
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ExcerRt of Port Board’s AEril 30,2019 Meeting Minutes

PAG Board of Dwrectors Regular Mesting
Apal 30, 2019
Paged of 7

UNRELATED SECTION

3. Superior Court SP Case No. (IS :: DGMA

stated that at the previous meeting, Port Legal Counsel was instructed by the Board to work with
the defendant’s counsel on the final numbers. Atty. (i) mentioned that aside from June 2,
2018, there has not been any communication with opposing counsel. During that time, opposing
counsel presented numbers that was claimed by the employee through its counsel but
understands there to be a higher amount and there's no justification for that. The DGMA
recalled from the previous Board meeting that Port counsel was to reach out to opposing counsel
to come up with a final number for payout. She expressed concern that the Port continues to
accrue interest daily which is quite extensive. The DGMA understands the position of legal
counsel in that any payout would be based on the employee’s base salary at that time the
employee left the Port which does not include increments; however, opposing counsel disagrees
in that his client is entitled to the increment. She mentioned that that is the question that is
holding up this case and had anticipated for this matter to be resolved since the last Board
meeting. Atty. (i mentioned that it is still counsel’s position that the payout would be the
base pay at the time the employee left the Port without any increments. She suggested that the
base pay less the amount the employee has worked be paid out to include retirement, but without
any increments. Atty. {lil}said anything above and beyond will be negotiated between parties.
The DGMA requested for Board action for payout as this is an unbudgeted item that is
approximately $600,000.00.

Director {J made motion to authorize management to payout the settlement based on
the base pay in the case of Superior Court SP Case No. (  IIINEGEE ;- :
within budget authorized and that any amount over the budget requires Board approval. Motion
was seconded by Director (ill:0d was unanimously approved.

V1. NEW BUSINESS

UNRELATED SECTION
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S PORT OF GUAM >
P O al O [_ ATURIDAT | PUETTON GUAHAN i o 15 A Lourdes A. Leon Guerrero
G U M Jose D. Leon Guerrero Commercial Port GUAM | Governor of Guam
1026 Cabras Highway, Suite 201, Piti, Guam 56925 14
Telephone:671-477-5931/35 Facsimile:671-477-2689/4445 B tf:""t‘:‘ :}\ I‘G“gxm

‘Website: www.portguam,com

November 25, 2020

The Honorable Benjamin J. Cruz
Public Auditor

Office of Public Accountability
Suite 401 DNA Building

238 Archbishop Flores Street
Hagatna, Guam 96910

Subject: Draft Report — Port Authority of Guam Back Wages Series, Part A
Dear Mr. Public Auditor:

Hafa Adai! We are in receipt of your draft report dated November 6, 2020, Subject: Port Authority
of Guam Back Wages Series, Part A. This letter is to supplement our response, dated September
25, 2020, which we are also enclosing with the exhibits. We are concemned with your auditors’
assertions of noncompliance with applicable laws, regulations, and internal policies, as well as
lapses in the Port’s internal processes. This letter, together with all of its supporting documents,
will clear up any concerns raised in this draft audit.

Please note that our responses are in iralics, and, in those instances where it is pertinent, we will
restate whal was already provided to vour office by way of our September 25, 2020 letter.

Introduction

This report presents the results of our performance audit on the Port Authority of Guam’s (Port)
execution of settlements, or legal remedies, with one of the nine reinstated emplovees based on
resolved Civil Service Commission (CSC) cases. We conducted this audit in response 1o the
public’s concern over Port’s decision to keep confidential the settlement costs connected with nine
previously-terminated employees—salary, employee benefits, and their attorney’s fees and costs.

Response: It is factually incorrect to state, “Port's decision to keep confidential the sertlement
cosis connected with nine previously-terminated employees—salary, employee benefits, and their
attorney's fees and costs”, without stating that all of the settlements can now be found on the
Port’s website. Granted, these settlements were uploaded sometime after the development of this
draft audit, we are requesting that a notation be made to reflect thar all the settlements can be
Jfound on the Port's website. Although these settlements were uploaded to the Port’s website for
the general public to view a few months afier your audit began, an objective review of the
circumstances which were acknowledged in our meeting on November 20, 2020 show that the Port
was following the advice of counsel which was to not disclose the settlements. The Port General
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Manager then requested that the OPA seek an opinion on this issue as the General Manager
wanted to disclose but could not as the only standing legal advice prohibited those actions. Once
the Attorney General opined that it was legal to release the settlements, the Port immediately
uploaded all agreements to the website for full public transparency and released copies to all
media who requested for hard copies as well. We believe that the statement in the Iniroduction
that indicates " We conducted this audit in response (o the public’s concern over Port s decision
to keep confidential the settlement costs connected with nine previously-terminated employees—
salary, employee benefits, and their attorney s fees and costs " is not factual and is misleading.
Using Professional Judgment on this matier 1o include the collective knowledge of the
circumstances already acknowledged by the Auditing Team clearly would deem this statement to
be misleading and not a true and accurate reflection of all of the circumstances.

Our audit objective was to determine whether Port’s settlement. or legal remedies, with nine
reinstated employees were properly accounted for and paid in accordance with applicable laws,
regulations, and administrative and judicial review judgments. However, this specific report (Part
A) focused on the audit results of only one of the nine reinstated employees, herein referred to as
“Employee Q". A separate report was necessary because of the significant amount of Employee
Q’s legal remedies and the manner in which Port executed his payments.

In Part A, our audit scope covered the court orders and judgments, Port documents, and other
documents that contributed to Port’s calculations and payments to Employee Qs legal remedies
during our audit engagement (i.e., October 2010 through October 2020).

Our audit results on the other eight employees’ settlements will be issued in separate audit reports.
We detailed the objective, scope, and methodology in Appendix 1.

Background

Port is a public corporation and autonomous Government of Guam (GovGuam) agency. for which
primary revenues are derived from providing services to major shipping line customers, tariffs,
and rentals of equipment and spaces related to ocean commerce, recreational and commercial
boating, and navigation. Since fiscal year (FY) 2016, Port revenues averaged $54.4 million (M) a
year. On average, 98% of Port’s revenues were derived from the tariffs and rentals paid by Port
customers (ratepayers). Port prides itself in dedicating all of its profit to the upgrading of its
equipment and facilities and the continued growth of Guam's seaport.

Confidential Settlements of Multiple, Employee Termination Lawsuits

Port has been a defendant in nine employees” adverse action (termination) lawsuits. All nine of
these employees were reinstated to their original employment position and paid (or will be paid)
back wages. Back wages represent the salaries owed to an employee for the period following their
unlawful termination until they are reinstated. Port provided other legal remedies such as
reimbursement for attorney’s fees and legal costs related to the employee’s lawsuit, and interest
for the delay and loss of use of back wages as ordered in a court’s decision.

Our initial audit scope included only five reinstated employees with whom Port already executed
settlement, or legal remedy, payments. With five reinstated employees set to receive back wages
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around the same time, the public demanded for transparency. The confidential nature in which Port
executed these initial five settlements, or remedies, created a climate in which the public appeared
suspicious of whether the Port was following the law when executing these settlements or legal
remedies.

Response: We would like 1o make it clear that it was not Port management that created a climate
of non-transparency when executing these settlements. As you are aware. in March 2020, Port
management requested the Public Auditor to reconcile a legal opinion issued by Port's in-house
staff artorney that settlement agreements are not subject to public disclosure because it is part of
an on-going litigation. On July 22, 2020, the Attormey General issued an opinion stating when
sertlement agreements are finally adjudicated. it is open for public inspection under Guam's
Freedom of Information Act (FOIA). In a press release issued by the Port on July 22, 2020, we
responded that we are pleased with the recent opinion by the Attorney General, which clarifies
whether settlements are considered public documents. For the record. I, as General Manager,
disagreed with the opinion issued by former Port legal counsel and former in-house counsel that
settlements were not public documents and not subject 1o disciosure under the FOIA. Immediately
Jollowing this AG opinion. Port management uploaded all signed settlement agreements, all of
which can be found on the Port's website. We believe that the statement “The confidential nature
in which Port execuied these initial five setilements, or remedies, created a climate in which the
public appeared suspicious of whether the Port was following the law when executing these
sertlements or legal remedies” is misleading and that an objective review using Professional
Judgment on this matter to include the collective knowledge of the circumstances already
acknowledged by the Auditing Team clearly would deem this siatement 1o be misleading and nor
a true and accurate reflection of all of the circumstances.

Results of Audit
Our audit found the Port paid $542 thousand (K) for Employee Qs back wages, Medicare 1ax,
retirement contribution, interest charge, and attomney’'s fees and legal costs. See Figure 1.

Figure 1: What Port Paid as a Result of Employee Q’s Termination Lawsuit

$381K $20K S6K S40K $95K
Back Wages Retirement Medicare Tax Attorney Fees Interest
& Legal Costs Charge

Source: Port’s Check and Deposit Documents

Based on the data and documents provided by Port, we determined that Port’s legal remedies with
Employee Q were generally made in accordance with administrative and judicial review
judgments. However, we found instances of potential noncompliance with applicable laws,
regulations, and internal policies, as well as lapses in Port’s internal processes in executing
Employee Q’s legal remedies. See Table 1. Specifically, we found:

¢ Different legal opinions resulted in unorganized remedial actions:

e Legal remedies were not ratified by a board resolution:

e Legal remedies were executed without a formal agreement and liability release until after

the final payment in May 2020:
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¢ Adherence to Employee Q's terms and conditions that were not required by CSC or the
courts” judgments: and
o Highest number of incremental sub-steps were granted based on prior
“outstanding” performance evaluation ratings.

» Two prior years’ performance evaluation ratings were not approved by the
former General Manager. which results in the lowest number of incremental
sub-steps.

o “A 6% interest charge per day' is effectuated. Payment to be made by the 60" day
of management approval.”
" Emphasis added.

» The 6% interest charge was not negotiated.
¢ Significant deficiencies in the basis of calculations for back wages and interest that resulted
in overpayments.

o Summary of overpayments of back wages, benefits, and interest charge.

o Annual salary increments were included without performance evaluation reports
approved by and accountable to the GM.

o Back wages included three pay raises not covered by CSC or the courts” judgments
and retroactive to their authorization dates.

o Interest charge was paid without considering time in the calculation.

Also, we identified other matters where:
¢ Portunified existing employees’ increment anniversary dates to reflect the dates of agency-
wide pay adjustments,
e Port’s Personnel Rules and Regulations (PRR) do not have a cap (limit) on salary
increments.
e Port interpreted Superior Court Decision as Emplovee Q did not have to mitigate the wages
he earned during this termination.
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Table 1: What Port Paid Employee Q and Its Basis

Remedy S “_ h-.:t. Judgment/Order Rendered by
Port Paid
| “The Port Authority of Guam is further ‘
 ordered to fully compensate Employee
|[Q] for all the time following his | Cjvil Service ‘
termination on December 18, 2012 | Commission
‘ until the date he is reinstated to his
Back Wages — Base prior position of cmployment.™
Salary. plus Pay Raise $361.476 | "l.--] upholds the Civil Service
Changc;, minus $209K ' Commission’s  Order  awarding
!“' Outside Income [Employee Q] full back pay and | o ~ .
benefits from the dale of his Ct:\[:r:l;fr"
termination until Petitioner PAG
: : ke Guam |
| complies with the Commission’s |
i Order and allows [Employee Q] to
return to work.”
Pay Raise Changes after Not ordered or required by CSC or
Reinstatement 519,273 | judicial courts’ judgments,
regulations, or laws.
Pay Raise Changes Not ordered or required by CSC or
before Termination 771 Judicial courts” Jjudgments,
rcgulations, or laws.
Total Back Wages ~ $381,520 | — _
“The compensation shall include all
employer [Q’s] contributions to the
Government of Guam Retirement | Civil Service
Fund [...] for all the pay periods | Commission
between December 18. 2012 and the
date Employee [Q] is reinstated.”
Reliremcnt_ Contribution §18.548 | [.-.] upholds the Civil Service
on Back Wages Commission’s  Order  awarding
[Employee Q] full back pay and Superior
benefits from the date of his Court of
termination until Petitioner PAG Guam
complies with the Commission’s
Order and allow [Employee Q] to
return to work.”
Retirement Contribution Result of payout mot ordered or
on Pay Raise Changes $1,186 | required by CSC or judicial courts’
after Reinstatement Jjudgments, regulations, or laws.
Retirement Contribution Result of payout mot ordered or
on Pay Raise Changes $39 required by CSC or judicial courts’
before Termination judgments, regulations, or laws.
Total Retirement
| Contribution $I9TH
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What

Remedy .
: Port Paid

Judgment/Order Rendered by

Result of...

"The Port Authority of Guam is further

ordered to fully compensate Emplovee o )
(Q] for all the time following his | Civil Service
termination on December 18, 2012 | Commission
until the date he is reinstated to his

prior position of employment,”

Medicare Tax $6.028 Result of...
on Back Wages “[...] upholds the Civil Service
Commission’s  Order  awarding
[Employee Q] full back pay and Superior |
benefits from the date of his Courtof |
termination until Petitioner PAG Guam
complies with the Commission’s

Order and allows [Employee Q] to

| return to work.”

Medicare Tax on Pay Result of payout mor ordered or
Raise Change after §279 required by CSC or judicial courts’
Reinstatement Judgments, regulations or laws.
Medicare Tax on Pay Result of pavout met ordered or
Raise Changes before S11 required by CSC or judicial courts’
Termination judgments, regulations or laws.

Total Medicare Tax $6,318

“The Port Authority of Guam is further

ordered to pay the attorney’s fees

incurred by Emplovee [Q). during the | ¢jyvil Service
appeal of the December 18, 2012 | Commission
adverse action in the amount of

§9.380.95"

Judgment passed on May 13, 2013.

“The Court hereby Orders that Real
$40,043 | Party in Interest [Employee Q] is
awarded the amount of Twenty-Two
Thousand Eight Hundred Ten Dollars )
and Ninety-five Cents ($22,810.95) as S_“P‘:“("
reimbursement for attorney’s fees and Court of
costs Real Party in Interest [Employee Guam
Q] has incurred in his prosecution of
his appeal of his termination.”
Order passed on September 29, 2016.

Attorney Fees & Legal
Costs

Not ordered or required by CSC or
Interest Charge §94,621 | judicial courts’ judgments, regulations
or laws.

| Total Remedy Cost . §542,175 | |
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Sources: Port's Check and Deposit Documents: CSC Orders and Judgments: Superior Court Orders and
Judgments.

Differing Legal Opinion’s Resulted in Unorganized Remedial Actions

According to CSC and the Superior Court of Guam’s (SC) judgments, Port is required to
pay Employee Q back wages starting from his termination (in December 2012) and ending
upon his reinstatement (in July 2018). Between July 2018 and late February 2020, Port
received significantly different legal opinions from its former contracted Legal Counsel
and former “in-house™ Staff Attorney, that resulted in unorganized remedial actions, as
shown in Table 2.

Port's former Legal Counsel was still representing Port when Employee Q was reinstated
on July 30, 2018. Prior to his reinstatement, Employee Q's attorney submitted a letter
(herein referred to as “declaration letter”), dated July 11, 2018, to Port’s former Legal
Counsel. Attached to the letter was his calculation schedule of the back wages and interest
to be paid with a notation that Emplovee Q was entitled to the annual salary increments
and Port-wide pay adjustment that occurred during the termination period.

However. the former Legal Counsel opined that any payout to Employee Q would be based
on the same pay range as when he was terminated (herein referred to as “base salary™) and
without any salary increments. The former Legal Counsel held this opinion through to June
2019, when his contract with Port ended.

Then again. Port’s former Staff Attorney (who served form early August 2019 through the
end of February 2020) did not find any legal authority to support the former Legal
Counsel’s opinion. He rendered an opinion that Employee Q's back wages must include
salary increments.

Table 2: What Port Did After Employee Q's Reinstatement

Time Elapsed

Port Action Since
Reinstatement
2018 7/30/2018 Port reinstated Employee Q at base salary 0.0 months
and continued to pay his regular wages at
base salary until the start of February 2020.

9/12/2018 Port filed a Motion for the Superior Court to 1.4 months
reconsider its Decision to award full back
pay and benefits to Employee Q.
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l'ime Elapsed

Port Action Since
Reinstatement
2019 | 2/572019 The Superior Court denied Port’s Motion | 6.2 months
filed on September 12, 2018.

43072019 In a board meeting, Port’s Board 9.0 months
appropriated $600K to pay Employee Q’s
back wages, based on his base salary,
minus the income he earned during his
termination, and without any salary
increments.

5/3/2019 Port processed six (6) Notifications of 9.1 months
Personnel Action forms (NPA) - five for the
termination period, plus one for the October
2012 salary increment (before his
termination).

Under the General Accounting Supervisor’s
guidance (instead of under the Human
Resources Division’s role), Employee Qs
annual base salary was mitigated (reduced)
by 3209K for the outside income earned
during his termination period. ,

These NPAs did not reflect any salary
increments or Port-wide pav adjustments,
| consistent with the former Legal Counsel's
| opinion.

|
5/10/2019 | Port paid $40K to Employee Q's attorney for 9.3 months
attorney’s fees and legal costs

|
6/24/2019 | Port paid $243K to Employee Q for his back 10.8 months
wages, based on his base salary and
mitigated by the outside income. This
payment was supported by the six NPAs
| filed on May 3, 2019.

12/3/2019 Port’s former Staff Attorney advised the 1.3 years
Board of Directors that he found other
Jjudgments on similar cases in which
reinstated employees were “entitled” to
salary increments as part of their back wages.
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lFNme Elapsed

IPort Action Since
Reinstatement
2020 2/7/2020 Port’s Deputy GM of Administration & 1.5 vears
' Finance approved Employee Q's additional
terms and conditions listed in the remedy
request letter dated February 6, 2020
| addressed to him.

2/10/2020 Port canceled the six (6) NPAs issued on 1.5 vears
May 3, 2019 because they were processed
incorrectly. These NPAs supported the
$243K payment of back wages made on June
24, 2019. Consequently, such payment was
without supporting authorization.

Then, Port replaced the six canceled NPAs
‘ with new NPAs that granted Employee Q the
following:
| e five annual salary increments for the
termination period, in line with the
former Staff Attorney’s opinion, plus
e October 2012 salary increment (before
his terminatiom).

Each salary increment was calculated at five
sub-steps (or 5%) each, as requested by
Employee Q and his attorney. |

Port processed four (4) additional NPAs that

granted Emplovee Q with the following:

e 2011 salary increment (before his
termination);

e« 2016 pay adjustment, in line with
Employee Q and his attorney’s
declaration letter;

« 2018 pay adjustment (after his
reinstatement); and

e 2019 salary increment (after his
reinstatement).

22172020 Port paid $19K to Employee Q for the 1.6 years
difference between the base salary he
received (after his reinstatement) and the pay
raises Port granted (on February 10, 2020)
for his 2018 pay adjustment and 2019 salary
increment. J
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Time Elapsed

Port Action Since
Reinstatement
2020 4/7/2020 Port paid $95K to Employee Q as an interest 1.7 vears .
charge on his back wages.

Port paid $66 10 Employee Q's attorney for
the unpaid balance of attorney’s fees and
legal costs.

5/1/2020 Port paid $119K to Employee Q for the 1.8 vears

following:

e $118.6K for the difference between the
base-salaried-back-wages (paid on June
24,2019) and the pay raises Port granted
(on February 10, 2020) for the salary
increments and pay adjustment during
the termination period.

o $771 for the difference between the base
salary received before his termination
and the October 2012 salary increment
Port granted (on February 10, 2020).

Sources: Various Port Documents; Superi'o_f Court Decision and Order.

The differences in legal opinions brought significant financial impact on the back wages paid to
Employee Q. However, this did not motivate Port management to secure a Board ratification and
execute a formal agreement with a liability release provision before final payments were made.

Response: This finding is misleading and does not include the collective knowledge of all the
Sfactual circumstances. Management does not believe thai the remedial actions were unorganized.
Instead., it is accurate to say that different legal opinions resulted in delayed remedial actions.
Also, this draft statement impiies that the Pori’s corrective actions were unorganized, and such
corrective actions were in contravention io law and the Port's Personnel Rules and Regulations.
We are providing you with several conflicting legal guidance s that the Board and Management
received relative to the inclusion of increments as part of wages and benefits when an employee is
reinstated afier termination which will give great insight and additional collective knowledge as
to the delay of remedial action:

1. Email between our former legal counsel to former Deputy General Manager,
Administration & Finance, dated November 25, 2019, Subject: Payment of Back Wages:
former legal counsel opined they are unable to find any authority to include in the back
wages, salary increments. Former legal counsel provides specific staiutes which prohibiis
unappropriated expenditures.

2. Emails between the former in-house counsel and former Deputy General Manager for

Administration and Finance on the following:
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A. November 26, 2019 email to former in-house Staff Attorney forwarding former Legal
Counsel's November 25, 2019 email, Subject: Payment of Back Wages.

B. November 29, 2019 email from former in-house Staff Attorney, Subject: Payment of
Back Wages, states below:

i, “..when the situation is not a termination-reinsiatement, in other words
continvous civil service employmeni without adverse action-interruption, Port
Personnel Rules 6.302 applies to require (a) employee's work performance; (b)
performance review, (c) recommendation by the reviewing manager, and (d)
certification by the GM that there is sufficient basis for giving the employvee an
incremental increase in his or her wage. However, that situation does not expressiy
cover termination-reinstatements after a judgment, lawful order, or other unlawful
act.

it.  "The normal rule for consequential damages is whether they are (a) reasonably
certain and (b) measurable ... While there is no binding Civil Service Commission
case on the issue from the Supreme Court of Guam...every case that | have
reviewed from several other states made the civil servani-employee whole,
including increments...Applied to the Port, increments are promised to be given
according to the rules. At boitom, it does not appear likely that Superior Court of
Guam or the Supreme Court of Guam will give a different rule other than to make
the employee whole including increments because of the unanimity of the decisions
from states. If Management decides not to give the increase. and the employee were
to file a grievance or seek clarification of a judgmeni, he or she would at end be
awarded increments given the unanimity of state law on public employees being
entitled to incrementis after wrongful sermination... "

Former in-house counsel stated that in order for the increments to be included, there should be a
Judgment from the Commission or judicial courts. That is why Port management included
increments, based on the 1984 and 2016 CSC decisions provided below which ordered
Government of Guam departmentis/agencies to pay back benefits, including salary incremenis for
reinstated employees.

1. CSC Decision dated March 12, 1984, Juan Q. Lizama vs. Port Authority of Guam: CSC
reversed the termination of this employee on March 12, 1984 and ordered the Port to:

i. Reinstate the employee to his position of Port Operations Manager effective
September 12, 1983

ii. Resitore all salary deprived him from the date of his termination to the date of
his reinstatement:

ifi. Restore ail benefits, rights and privileges deprived him because of the
termination; and

iv. Report compliance to CSC within 5 work days from date the decision is
received.
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A review of this employee s personnef jacket revealed:

1. Port had cancelled his termination action effective September 13, 1983 and
2. Granted the employee a pay adjustment effective October 13, 1983 as a result
of Public Law 17-26.

Bath personnel actions were processed on March 13, 1984 with retroactive dates of September
12, 1983 and October 13, 1983 to comply with CSC s orders.

A. CSC decision and judgment dated August 30, 2016, Eric SN. Santos vs Department of
Corrections. The decision mandated Department of Corrections to restore the employee to
his position: to receive all back-pay and benefits, including, but not limited to retirement
and all forms of increments; and all leave owed to him since his termination on October 3,
2013, up to and including the date he is restored to his prior position of employment with
Department of Corrections.

We are aiso attaching to our response CSC 's Administrative Law Judge email affirming the Port's
decision in ensuring Employee Q acquires his back benefits lawfully due to him:

1. Email dated November 9, 2020, from CSC Administrative Law Judge Eric Miller regarding
the Commission's authority only to affirm, revoke or modify an adverse action appeal.

We would like 1o state that Employee Q's payment of back wages, including benefits, was not due
to the terms and conditions outlined in his and attormey's letiers as continually referred to by your
auditor, but such payment was because of CSC and judicial decisions rendered.

We would like to point out and request it be included in the report that after | year, 8 months and
7 days when the Port’s last motion to not pay Employee O his back wages was denied by Superior
Court, the Pori finally complied with decisions issued by Civil Service Commission (CSC and
Judicial courts (Superior and Supreme)).

We again disagree with the auditor's assertion that the Board did not grant authority to process
Employee Q's back wages and the Board's recommendation to ratify such action. We siated in our
September 23, 2020 response that the Board appropriated $600,000 in order to comply with the
Supreme Court Order relative to Employee Q. Although your audiior stated Board approval was
only for Employee Q's base salary, the motion passed by the Board in their April 30, 2019 meeting
directed Management to remain within the budget authorized, and any amount over the budget
would require Board approval. As we demonstrated in our September 25, 2020 letter, the Board
was advised by former in-house counsel that Employee Q's back wages include increments. As
shown in Table 1, the Port stayed within the $600,000 allocation, including salary increments,
retirement contributions, Medicare tax, attorney fees, and interest payment.

We respectfully disagree with the assertion that CSC and courts' judgments did not require Port
to implement or make retroactive paymenis on salary increments Employee Q did nor receive
before he was terminated.
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In our September 25, 2020 response, we provided you with a chronological event showing to you
Sfactors contributing to the delay in issuing the correct payments due to Employee Q. We are
restating such event as shown below:

1. OnJune 1. 2018, former legal counsel informed Employee O's atiorney that the Port
decided not to appeal the judicial decisions and prepared to facilitate his reinstatement. In
the letter, he requested a siatement indicating the amount of back pay and benefits owed
to Employee Q. Such letter was provided to former legal counsel on July 11, 2018. Also,
there were two executive sessions and a regular meeting where the Board authorized
former legal counsel and in-house Staff Attorney to engage with Employee Qs atiorney on
the terms and conditions of his back wages and benefits;

2. OnJuly 25, 2018, the Board was informed by former legal counsel of Supreme Court's
decision (CVA16-018) dated April 17, 2018, affirming the Superior Court's decision
(SP0125-13), which upheld the Civil Service Commission's decision of May 13, 2013, on
the reinstatement of Employee Q. According o the Commission’s decision, Employee Q is
1o be reinstated 1o his prior position of Financial Affairs Controller, fully compensate him
for all the time following his termination untii the date he is reinstated. Such compensation
shall include ail employer's contributions 1o the Government of Guam Retirement Fund
and the accumulation of vacation and sick days. Based on the executive session minules,
the Board was briefed by in-house counsel on his recommendaiion to reinstate Employee
O at the salary he separated with an effective date of July 30, 2018 with the understanding
that appropriate compensation will be paid when his attorney has provided a calculation
of back wages and benefits:

3. OnJuly 11, 2018, Employee Q's attorney submitted his back wage and benefit calculations
to the Port's former legal counsel, including the interest rate. His attorney stated the final
calculation included a 6% pre-judgment interest as allowed by law. This was never
contested by the Port's former legal counsel;

4. On July 30, 2018, Employee Q was reinstated to his position of Financial Affairs
Controller. However, his division was divided into three divisions, he was not granied his
full responsibilities as a Financial Affairs Controller by prior Managemeni and was iold
by the previous Port General Manager that he only supervises the Budget Seciion of the
Port’s Finance Division;

5. On August 22, 2018, Superior Court Judge Vernon Perez issued a decision to award
Employee Q full back pay and benefits from the date of his termination until the day he is
allowed to return to work, along with attorney fees;

6.  OnMarch 29, 2019, the Port's former legal counsel reported to the Board the back wages

and benefits entitled io Employee Q are in accordance with the Supreme Court decision.

The Board authorized former legal counsel 1o work with Employee Q's attorney:

On April 30, 2019, the Board appropriated $600,000 for the back wages of Employee Q:

8 Despite the fact that Employee Q had provided his calculation of back wages and benefits
to the Port's former legal counsel and was refnsiated to his position effective July 30, 2018,
personnel actions reflecting his back wages and benefits were not processed until May 3,

e |
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2019—ten months afier his reinstatement. Based on these personnel actions, checks
payable to Employee O were processed on June 24, 2019,

9. On December 3, 2019, former in-house counsel advised the Board that his review of other
Jjudicial decisions of similar cases found reinstated employees were entitled 1o salary
increments despite former legal counsel’s opinion that Employee Q was not eligible for
salary increments as part of his reinstatement;

10.  On February 10, 2020, the Port canceled in its entirety personnel actions dated May 3.
2019, because of errors in Employee Q's salary and re-issued new personnel actions
reflecting the correct salaries;

11, On February 19. 2020, and April 24, 2020, the Port issued checks payable to Employee O
for back wages due to him as a result of the errors in his salary,

12, OnApril 7, 2020, the Port issued a check payable 10 Employee O for interest payment due
to him: and

13. On July 23, 2020, Employee Q provided a leiter to the Deputy General Manager, RE:
Supplemental Document; Settlement Agreement, stating the terms and conditions outlined
in CSC Decision and Judgment were fulfilled and released the Port of any future liability.

We factually reconstructed how prior Port management delayed the rightful processing of
Employee Q's back wages almost ten months after his reinstatement and only issued his first
payment two months after the personnel actions were signed and executed. This is the reason why
it took one year and ten months for Employee Q to be made whole and to eventually be reinstated
as if though he never lefi the Pori.

Thank you for the apportunity to go over this audit's draft findings and allow Management to
submit additional supporting documenis. Al issue is Managemeni's recognition of Employee Q's
2011 and 2012 performance evaluation giving the drafi audii claim that neither of these documents
were signed. We did a further review of Employee Q's performance evaluation reports for 2011
and 2012, and discovered supporting documents. Indeed, we apologize for not offering up the
following documents for your review:

1. Performance evaluation period from October 13, 2010 to October 12, 2011:

i. Employee Q's performance evaluation report was signed by his supervisor, the
Corporate Services Manager. and Employee Q. Overall evaluation rating is
Qutstanding. The Human Resources staff reviewed the report on December 31, 2012;

ii. Notice of Results of Performance Evaluation Report dated December 31, 2012, which
reflected the Overall Rating as Outstanding was presenied to the mosi immediate
former General Manager;

iii. Port's Human Resources worksheet stating his salary will be $83.900.00 per annum;

iv. Memorandum dated February 6, 2013, from Interim Deputy General Manager, Mr.
Felix R. Pangelinan, Subject: Salary Increment: Ref-( EGTcGD D
@ . iircssed 1o Acting Financial Affairs Controller and Acting Corporate
Services Manager. The memorandum authorizes payment in accordance with Section
7.008 of the Personnel Rules and Regulations;
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v. A copy of the signed performance evaluation for 2011 by the Interim Deputy General
Manager is provided for your review. Note thai the former General Manager was on
leave and did not rescind this action at amy time upon her refurn to work, and

vi. Notification of Personnel Action No. 317-13 dated January 9. 2013, Effective Date of
October 13. 2011, Remarks: Approved by the Board of Direciors in their regular
meeting of December 14, 2012.

2. Performance evaluation period from October 13, 2011 1o October 12, 2012:

i. Performance evaluation report was signed by his supervisor, Corporate Services
Manager. Employee O signed the evaluation on December 26, 2012, Overall
evaluation rating is OQutstanding. The report was reviewed by the Human Resources
staff on August 20, 2013;

it. Port’s Human Resources performance evaiuation point worksheet,

iii. Notice of Results of Performance Evaluation Report dated February 22, 2013, which
reflected the Overall Rating as Outstanding. The document was not signed by the
General Manager. However, there is no written letter denying Employee O his
increment, therefore. Employee Q's increment for 2012 has been effectuated; and

iv. Notification of Personnel Action No. 632-13 daied August 16, 2013, Nature of Action:
Salary Increment: Effective Date: October 13, 2012, salary to: 388,180.00 per annum.

As shown above, ather factors, aside from the differences in legal opinions, were major reasons
why Employee Q was not provided his entitled back wages. including salary increments. Again.
this is the reason why it took one year and ten months for Employee O to be made whole and ro
eventually be reinstated as though he never lefi the Port.

Legal Remedies Executed Without a Formal Agreement and Liability Release Until After
the Final Payment in May 2020

Of the five employees covered by our initial audit scope, only Employee Q did not execute a
settlement agreement, or other type of formal agreement specifying the amounts and terms for
back wages, benefits, attorney fees, and interest charge Port has to pay, as well as a liability release
provision.

Employee Q and Employee V's* cases are similarly appealed. affirmed and concluded in the
judicial courts. In Employee Qs case, Port decided not to appeal further after five years of
litigation and appeals. However, Employee V executed a settlement agreement containing
provisions on the amounts and terms of back wages and interest charge to be paid with a mutual
release from all claims and liabilities.

(*Our audit results on Employee V's settlement will be issued in a separate audit report.)

For the protection of all parties involved, every liability should be accompanied with a document
setting the parties’ agreement to the amounts and terms that would end said liability (e.g.. an
invoice, contract, or agreement). Ideally, this document should have been finalized and signed by
both parties before any payouts. Without a valid formal agreement containing relevant and
pertinent provisions, most importantly a liability release provision, Port risked the possibility of
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Employee Q, or his beneficiaries, pursuing further financial demands and litigation on the same
termination lawsuit.

Response: As stated in our September 23, 2020 response lo the draft audit report, former legal
counsel was authorized to engage with Employee Q's attorney to facilitate his reinsiarement
because the Port decided not 1o appeal the judicial decisions. In the June I, 2018 letter, former
legal counsel asked for a statement indicating the amouni of back pay and benefits owned 1o
Employee Q. which was provided on July 11, 2018.

There were two executive sessions (July 25, 2018 and March 29, 2018} and a regular Board
meeting (April 30. 2019) where the Board authorized former legal counsel and in-house counsel
to engage with Emplayee Q's attorney on the terms and conditions of his back wages and benefits.

In July 25, 2018, the Board was informed by former legal counsel that Employee Q is to be
reinstated to his prior position of Financial Affairs Controlier and to fully compensate him for all
the time following his termination until the date he is reinsiated. Such compensation shall include
all employer’s contributions 1o the Government of Guam Retirement Fund as well as the
accumulation of vacation and sick days. Based on the executive session minutes, the Board agreed
to reinstate Employee Q at the salary he separated with an effective date of July 30, 2018, with the
understanding that appropriate compensation will be paid when his attorney has provided a
calculation of back wages and benefits.

On July 11, 2018, the arrorney for Employee Q submitted his back wage and benefit calculations
to the Port's former legal counsel, which included the interest rate. His attorney stated the final
calculation included a 6% pre-judgment interest as allowed by law.

On March 29, 2019, the Port’s former legal counsel reported to the Board the back wages and
benefits entitled to Employee O are in accordance with the Supreme Court decision. The Board
authorized former legal counsel to work with Employee Q's attorney on the matter.

On April 30, 2019, former legal counsel verbally stated at the Board meeting that Emplayee Q is
not entitled to salary increments. The former Deputy General Manager for Administration and
Finance informed the Board that Employee Q's attorney disagreed with the former legal counsel s
position. Former legal counsel was instructed to continue 1o work with Employee Q's attorney.

At the April 30, 2019 meeting, the Board appropriated $600,000 for the back wages of Employee
Q. Payments were issued to Employee O on June 24, 2019.

On December 3, 2019, former in-house counsel advised the Board his review of other judicial
decisions of similar cases found that reinstated employees are entitled to salary increments despite
Jormer legal counsel s comment that Employee Q was not eligible for salary increments as part of
his reinstatement.

February 19, 2020, April 7 and 24, 2020, the Port issued checks payable to Employee O to include
salary increments in accordance with the former in-house counsel s opinion.
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On July 23, 2020, Employee Q provided a letter to the Deputy General Manager, RE:
Supplemental Document: Settiement Agreement, stating the terms and conditions outlined in CSC
Decision and Judgment were fulfilled and released the Port of any future liability.

We believe the finding which states, “Withour a valid formal agreement containing relevant and
pertinent provisions, most importanily a liability refease provision, Port risked the possibility of
Employee Q, or his beneficiaries. pursuing further financial demands and litigation on the same
termination lawsuit " is moot, since Employee O did provide a letter dated July 23, 2020, to the
Port stating the terms and conditions outlined in CSC Decision and Judgment were fulfilled and
released the Port of any future liability. As such, Emplovee Q or his beneficiaries cannor pursue
further financial demands and litigation on this ternrination lawsuit,

Deficiencies in Employee Q’s Liability Release Letter

In his liability release letter addressed to Port’s Deputy GM of Administration and Finance
(DGMA), Employee Q stated that as of July 23, 2020, all the terms and conditions have been
fulfilled by Port, and that his case with the Port is “closed.” In the same letter, Employvee Q
formally declared that he and Port mutually release all claims and further discharge one another
from any and all liability and claims connected with their employment relationship to date and the
recently “closed™ adverse action (lermination) lawsuit.

However, we found the following in the liability release letter that we refer to Port management
for review and consideration:
¢ Inusing Port’s letterhead. Emplovee Q signed off as if he was also representing the Port in
this matter.
¢ Neither the incumbent GM. nor the DGMA (the delegated Port representative), signed this
“mutual” release letter.
Neither a notary or witness signed this letter.
This letter was written in a manner that implied that all the terms and conditions in
Employee Q's February 2020 “remedy request letter” were the same as the conditions of
CSC’s Decision and Judgment. The remedy request letter contained conditions not required
by CSC or courts” judgments.

Therefore. we recommend the GM execute a comprehensive formal agreement that includes (1)
the purpose, amounts, and terms of what Port paid for Employee Qs back wages. benefits, attorney
fees. and interest charge: (2) a liability release provision: and (3) the signatures of the relevant part
is and witness.

Response: We agree that Employee Q should not have used a Port letterhead in releasing the
Port of any liability of all claims. However, we do not find it of significant concern because no
fraud or abuse was committed, and that the full force and effect of Employee Q's liability release
remains in effect, even if such were wrilien on a napkin. Moreover, even though this drafi audit
states that a notary or witness nor acknowledgment by the GM or DGMA is lacking. the result is
Employee Q provided a Port with a letter releasing the Port of any future claims. Therefore.
Management believes that this finding is without merit.
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Regarding the draft audit's recommendation that the Pori executes a formal agreement, Employee
O's payment of back wages, including increments and benefits, was not a result of rerms and
conditions outlined in letters from his and atiorney s letters. It is inaccurate to refer io this as a
settlement or imply that the Port “just accepted” all of Employee Q's demands, as continually
referred to by this draft audit. Such payments were executed because of a Supreme Court order
and not because of a settlement agreemeni. We also stated thar the former in-house counsel
accepted the terms and conditions in Employee Qs Attorney's letter and provided legal guidance
relative to the process of payment for Employee Q's back wages.

Port Adhered to Employee Q’s Terms and Conditions Not Required by CSC or the Courts’
Judgments
Port calculated Employee Q's back wages based on CSC and the courts’ judgments, as well as on
the terms and conditions requested by the employee. These terms and conditions were
communicated through the following:
e Employee Q's Attorneys declaration letter, dated July 11, 2018 and addressed to Port’s
former Legal Counsel; and
e Employee Q's remedy request letter, dated February 6, 2020 and addressed to and approved
by the DGMA.

Employee Q’s Attorney’s Declaration Letter

With the attorney’s declaration letter, he attached his calculation schedule of back wages and
interest to be paid to his client, Employee Q. The calculation schedule contained terms, which are
similar to the additional terms in Employee Q’s remedy request letter. The terms contained the
following statements, in which the attorney rendered several opinions regarding his client,
Employee Q:

1. “Before termination of [Employee Q] on December 18, 2012, he received a performance
evaluation from his supervisor, which entitles him [to] an increase [...]. Based on the prior
vears’ performance evaluation[s] [...]. his rating [was] Outstanding since 2005. This
entitles him to receive the highest points or percentile on the subsequent years. The number
of sub-steps for Outstanding ratings is 5 [five] sub-steps.”

2. “In 2016, the Port Board approved a new pay scale increasing each position’s pay range to
match [the] 25% market percentile. This pay schedule is not showing [on] the Port’s
website. Therefore, [Emplovee Q’s| salary range increased and it should affect [Employee
Q’s] calculation from the effective date of the new pay schedule to the work date prior to
the official starting date he goes back to work at the Port.”

3. “The final calculation also includes [a] six percent (6%) pre-judgment interest as allowed
by law.”

Employee Q's Remedy Request Letter

In his remedy request letter, Employee Q indicated that his terms and conditions were reasonable
because they were in accordance with CSC and the Supreme Court of Guam’s judgments and
Guam law. According to Port. they followed all of Employee Q’s terms and conditions, including
the following statements, which were not specified in CSC or the courts’ judgments, nor in Guam
law:
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1. “That [Employee Q's] reinstatement includes alf salary increments that were due for the
period of December 18, 2012 to the current date [February 6, 2020] using the last
performance appraisal rating on record of “Outstanding” to adjust [his] salary
accordingly.”

2. “A 6% interest charge per day® is effectuated. Payment to be made by the 60" day of

management approval.”
‘empahsis added

Response: We disagree with your assertion that the Pori followed all of the terms and conditions
outlined in Employee Q's atiorney's letter of July 11. 2018, and his letter of February 6, 2020, at
face value. As explained in our letter of September 23. 2020, I recused myself on the litigation of
the Port 7 employees and designated the former Deputy General Manager for Administration and
Finance, Mrs. Connie J. Shinohara. to convene a task force to determine if it is in the Port's best
interest to continue all on-going personnel cases whose appeals were before the Civil Service
Commission or in the judicial couris.

In our September 25, 2020 lenier, we explained thar despite Employee Q's reinstatement of July
30, 2018, his personnel actions to be used to compute his back wages were not processed until
almost ten months after his reinstatement. His first payment was not issued to him until two months
after the former General Manager signed the personmnel actions.

One year and ten months after Employee Q received his first payment, and his release of liability
was still pending, the Deputy General Manager for Administration and Finance and the Personnel
Services Administrator reviewed the initial personnel actions. They discovered the salary
reconstruction for Employee Q was done in error. Consequently, the Port canceled the first
personnel actions and issued new personnel actions on February 10, 2020, reflecting the salaries
that Employee Q was entitled to per the former in-house counsel's presentation to the Board
during the December 19, 2019 Board meering.

Regarding his salary increments for 2013 to 2017, we went back three years (2010, 2011, and
2012) from the time Employee Q was employed at the Port, and took his overall performance
rating for each year and simply averaged it. He received outstanding ratings during all those
periods, and as such. the average sub-steps for each year he was entitled 10 a salary increment
was five. As noted in our response above, we are providing you with a copy of the documents
pertaining to Employee Q's 2011 increment.

In regards to the 6% interest charge, Emplovee O conferred with his attorney on his letter of
February 6, 2020, and was advised to include the interest rate as part of his calculation, which
the Port’s former legal counsel did not dispute. The 6% interest was initially included in his
attorney's letter dated July 11, 2018. to former Port legal counsel. This 6% is a pre-judgment
interest, allowed by law and included in the calculations. Based on a review of the documents
related to Employee Q's case. both the former Pori legal counsel and in-house counsel did not
dispute this interest rate.
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Additionally, we took into consideration how prior Port management continued to place salt on
Employee O's wounds and delay the administration of justice by:

1. Reinstating him at the salary he left—rather than reconstructing his salary as if though he

never left the Port, a principle upheld following the Civil Service Commission s judgment;

Not giving him his full certification authority as a Financial Affairs Controller. which we

corrected when we came on Board in January 2019;

3. Not processing his initial personnel actions until ten months after he was reinstated:

4. Not processing his back wage checks for almost two months after his initial personnel
action; and

3. Erroneously processing the initial personnel actions, which had to be corrected almost
eight months later,

LY

Highest Number of Incremental Sub-Steps Granted Based on Prior “Outstanding”
Performance Evaluation Ratings

Port’s Annual Salary Increment System

On performance evaluation alone, the highest a Port employee’s salary increment can increase is
up 1o five sub-steps (or 5%) every vear. According to Port's PRR 6.302, salary increments are
based on an annual performance evaluation, for which the employee is given zero to five points
for every performance factor evaluated. According to interim procedures approved by then Port
GM in October 2010, employees are cligible to the increment sub-steps that correspond with the
total points their overall performance earned, as shown in Table 3.

Table 3: Salary Increment Point System

Overall

FOUNLE otuts Performance Rating SUD=SeepPs
0-25 Unsatisfactory 0
26-34 Satisfactory (Marginal) 2
3549 Satisfactory 3
50-59 Satisfactory (Highly) Bl
60-65 Outstanding 5

Source: Port Inter-Office Memorandum, October 11, 2010.

PRR 6.302 also states that the salary increment will be granted by the GM’s certification
(signature) that satisfactory service was rendered for the performance-rating period preceding such
(incremental) increase.

Under Port’s salary increment point system, an employee's salary increment can increase up 1o
five sub-steps (or 5%) every year, as opposed to a more common e#e-step salary increment widely
used by the rest of GovGuam,

An “outstanding™ rating is immaterial under the one-step salary increment system widely used by
the rest of GovGuam. However, the annual salary increase of five sub-steps (or 5%) that
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corresponds to an “outstanding”™ rating under Port’s salary increment point system is financially
significant.

Response: We would like to clarify that the annual salary increment system was approved by the
Board of Directors in their meeting of September 13, 2010.

Two Prior Years' Performance Evaluation Ratings Not Approved by Former GM Results in
the Lowest Number of Incremental Sub-Steps

During our September 2020 meeting with the GM and the DGMA, the incumbent GM insisted that
Port determined the five-sub-step salary increments by averaging the overall performance ratings
of Employee Q’s last three years actively emploved at Port (2010, 2011 and 2012). Upon review
of the three performance evaluations that Port based the paid back wages on, we noted that the
overall performance rating for all three periods was “outstanding.” However, we found that, of
the three performance evaluations. two (for the 2011 and 2012 annual increments) did not bear the
former GM’s signature to indicate her certification (or approval) of the overall performance rating.

It is the incumbent GM’s understanding that the GM is required to reject a performance rating
recommendation “in writing and provide justification™ as to why he/she does not want to grant a
salary increment. Additionally, he stated that “Employee Q should not be penalized for prior Port
management’s failure to adhere to the [PRR] and process his salary increment due to him [...] on
a timely basis prior to his termination on December 2012,

However, we found at least three sections in Port’s PRR explaining that the GM has the final say
on all salary increments, as follows:

e All salary increments will require the GM’s approval (PRR 7.008).

e The salary increment will be granted by the GM’s certification (signature) that satisfactory
service was rendered for the performance rating period preceding such increase (PRR
6.302).

* A Division Head shall submit a written recommendation to the GM regarding the
performance appraisal of every employee. The GM shall make a final performance
appraisal accepting or rejecting said recommendation and make the corresponding salary
adjustments. (PRR 7.010).

Based on the same sections of the PRR, Employee Q was not eligible to receive a salary increment
for years 2011 and 2012 because the corresponding performance evaluations were not approved
by the former GM. See Table 4 for what Port granted versus what Employvee Q was eligible for.
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Table 4: What Port Granted vs. What Employee Q Was Eligible For

Increment Sub \[i'p\

¢ Fmance (her: GM's
l ll'.|11| II'III'I-Ll verall . : W hat Port What Employee
Rating Period Performance Signature : ;
I . Granted Was Eligible For
Ending Rating Approval
10/12/2012 Outstanding X 5 0
10/1272011 Outstanding X 5 0
10/13/2010 Outstanding Vv 6 6
Average 5 2

Sources: Employee Q's Performance Evaluation Reports: Notifications of Personnel Actions: Port Inter-Office
Memorandum, October 11, 2010; PRR.

* Division Head's written recommendation to the GM regarding the employee’s performance appraisal.

**The GM’s final performance appraisal accepting or rejecting said recommendation for the corresponding salary
adjustment.

When averaging the sub-steps allowable under Port’s PRR and salary increment point system,
Employvee Q would be cligible for only “2” sub-steps (as shown in Table 4) or a “marginal”
satisfactory” rating (as shown in Table 3). Employee Q’s eligibility for increments of only twe
sub-steps results from the prior 2011 and 2012 performance evaluations that were not signed by
the former GM. The absence of such signature signifies that there was no valid basis for granting
Employee Q the highest number of incremental sub-steps to be applied to the five-year termination
period.

Response: In our response staled earlier, we explained that during a further review of Empioyee
Q's performance evaluation reporits, we found the following documents and apologize for not
making this available for your review earlier:

1. Performance evaluation period from October 13, 2010 to October 12, 2011:

i. Employee Q's performance evaluation report was signed by his supervisor. the
Corporate Services Manager. and Employee Q. Overall evaluation rating is
Outstanding. The Human Resources staff reviewed the report on December 31, 2012;

ii. Notice of Results of Performance Evaluation Report dated December 31, 2012, which
reflected the Overall Rating as Ouistanding was presented to the most immediate
Jormer General Manager:

iii. Port’s Human Resources worksheet stating his salary will be $83,900.00 per annum,

iv. Memorandum dated February 6, 2013, from Interim Deputy General Manager, Mr.
Felix R. Pangelinan, Subject: Salary Increment; Ref-(EKGTcENENERED:

addressed to Acting Financial Affairs Controller and Acting Corporaie
Services Manager. The memorandum authorizes payment in accordance with Section
7.008 of the Personnel Rules and Regulations,
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v. A copy of the signed performance evaluation for 2011 by the Interim Deputy General
Manager is provided for your review. Note that the former General Manager was on
leave and did not rescind this action ai any time upon her return o work: and

vi. Notification of Personnel Action No. 317-13 dated January 9, 2013, Effective Date of
October 13, 2011. Remarks: Approved by the Board of Directors in their regular
meeting of December 14, 2012.

As noted in the exhibits, the 2011 salary increment was signed by the former Interim Depuiy
General Manager. who was at that time Acting General Manager because of the General
Manager s absence during that period. and note thar the former General Manager at that time did
not revoke that action upon her return to work.

2. Performance evaluation period from October 13. 2011 1o October 12, 2012:

i. Performance evaluation report was signed by his supervisor, Corporate Services
Manager. Employee Q signed the evaluation on December 26, 2012.  Overall
evaluation rating is Ouistanding. The report was reviewed by the Human Resources
staff on August 20, 2013;

ii. Port’s Human Resources performance evaluation point worksheet;

iii. Notice of Results of Performance Evaluation Repori dated February 22, 2013, which
reflected the Overall Rating as Ouistanding. The document was not signed by the
General Manager. However, there is no written letter denyving Emplovee O his
increment, therefore, Employee Q's incremeni for 2012 has been effectuated; and

iv. Norification of Personnel Action No. 652-13 dated August 16, 2013, Narure of Action:
Salary Increment; Effective Date: October 13, 2012, salary to: $88,180.00 per anmum.

According 1o the HR staff, the performance evaluaiion rating for 2012 and Notification of
Personnel Action were returned unsigned by the former General Manager in November 2013.
And, the former General Manager did not submit a written letter denying Employee Q his
increment.

Under Section 6.302 — Salary Increment — Procedure states: "When a division head determines
that a particular employee shall not be granted a salary increment, the division head shall notify
the General Manager of such denial prior to the employee's anniversary daite. If the General
Manager does not receive a performance report or a notification of denial of an employee 's salary
increment, no action will be taken to adjust the employee s pay. "

For the 2012 salary increment, Employee Q's immediate supervisor, who was also a division head,
submitted his performance evaluation rating in December 2012, The overall evaluation rating was
Outstanding. The Human Resources staff, based on the documents accompanying the 2012
performance evaluation rating form, processed and forwarded to the General Manager on August
16, 2013. According to the Human Resources staff, the documents were returned, unsigned by the
former General Manager, in November 2013.
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According to Section 6.302. his division head did comply by submitting his performance
evaluation. However. the former General Manager did not comply with the rule by denying in
writing his salary incremeni. As such, we determined that Employee Qs increment for 2012 was
not rejected according to the Port's Personnel Rules and Regulations and recognized for purposes
of reconstructing his back wages and current salary. No General Manager should ever be allowed
to sit on any pending performance evaluation. Leaving a performance evaluation, unsigned should
not be akin to rejecting it. Furthermore, there is no statute of limitation on when to act upon a
performance evaluation, and once the performance evaluation is acted on, then there is a
retroactive application to the daie the respective increment is effective. In fact. the Port’s PRR,
Section 7.010 mandates that “The General Manager shall make a final performance appraisal
accepting or rejecting said recommendation and make the corresponding salary adjustments. " We
are confident thar this audit will have the same conclusion because although no employee is
entitled to a salary increment, employees are entitled to due process.

Based on this, Table 4 would need to be corrected to reflect both the 2011 and 2012 1o be 5 each.

Comparison of Annual Salary Increments Based on the Last Performance Rating

In our initial discussion, in July 2020, the DGMA explained that, although not stated in CSC’s
judgment, it is implied that Port will apply the last performance evaluation rating to the entire
termination period’s back wages. The DGMA, Employee Qs immediate supervisor, further stated
the Port assumed Employee Q's performance evaluations would have been consistently rated
“outstanding” had he not been unlawfully terminated. He further emphasized that Port’s
performance standards have not changed.

We acknowledge the immediate supervisor's determination to grant Employee Q an “outstanding™
performance rating, however, his assumption that an employee’s performance would not, or could
not, have changed over time seemed unrealistic. It is possible for an employee’s work performance
to change because of external or internal factors that could influence a person’s behavior. Even if
an employee maintained the same quality of work performance, it is still possible for the
performance evaluation rating to change if the evaluator or the evaluator’s perception changed.

In apply his prior “outstanding” rating to five non-working (inactive) vears, Port granted Employee
Q the highest number of incremental sub-steps on the assumption that his work performance could
not have possibly changed. See Table 5 for a comparison of the annual salaries using the different
performance ratings.
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Table 5: What Port Assumed vs. Eligible Satisfactory

Port's Assumed Eligible
Outstanding “Marginal Satisfactory™

Effective

Date of Iay Pav Grade

Salary Grade Annual Hourly ‘N'l" ': y Annual Hourly
Increment ‘Step Salary Rate PSter Salary Rate Variance
10/13/2013 N11D $92.678 $44.56 N 8C $81.432 $39.15 $11.246
10/13/2014 | NI13A $97.405 $46.83 N9A £83,069 $39.94 $£14.336
10/13/2015 N 14B $102,374 $49.22 N9C £84,739 $40.74 $17.635
10/13/2016 NN 9D $109.808 $£52.79 NN 4B* $£88.220 $42.41 $21.588
10/13/2017 NN 1IA $115.410 $55.49 NN 4D* $89.993 $43.27 $25,417

Total $517,675 S$427.453 $90.222

Sources: Notifications of Personnel Actions; Port’s Pay Plan.
*Thesc arc only estimates because they are dependent on the salary range Port would have granted for the 2016
agency-wide pay adjustment. Despite our requests, Port did not provide us with their detailed policy on how to migrate
their employees’ salaries into the pay plan that was first adopted in October 2009,

Under Port’s Assumed " Quistanding " column, the October 2013 increment's pay range increased
based on the five-sub-step pay ranges Port granted for vears 2011 and 2012. Under the Eligible
“Marginal Satisfactory” column, we did not factor in the 2011 and 2012 increments’ pay ranges
because their supporting evaluations lacked the former GM’s signature approvals, as required by
Port’s PRR. If Port used the “marginal satisfactorv™ rating (or averaged “27 sub-step) in its
calculation of annual increments, it would save approximately $90K, as shown in Table 5.

While we acknowledge Port management’s efforts to provide Employee Q with all the expected
benefits “to make the employee whole™ as if he was not terminated, we refer this calculation for
Port’s management’s review and consideration.

Response: As explained in our Sepiember 25, 2020 letier, the Port took the lasi three years of his
performance evaluation ratings and averaged it. As noted in our responses ahove, the 2011 salary
increment was signed by then Interim Deputy General Manager in the absence of the former
General Manager who was on leave siatus. For 2012, because the former General Manager did
not reject the performance evaluation of Employee Q. he is eligible for the salary increment.

Regarding the statement that Employee Q's performance would not have changed over time
seemed unrealistic. This finding is capricious and inconsistent with Employee Q's long-standing
record of exemplary performance. We informed your auditors that during the time period. he
earned his master’s degree in public administration with the University of Guam, received the
Professional Master Business Certification from the Association of Government Accountants in
2017, and held the position of Regional Vice President of the Pacific Rim for the Association of
Government Accountamis for June 2017 to June 2018. Through his discussions with his former
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employers, Employee Q was praised for his work ethics and professionalism. To make the finding
that his overall evaluation ratings for 2013 to 2017 should have been 'marginal satisfactory”™
based on unsigned performance evaluations for 2011 and 2012 by the former General Manager
is troublesome to not only Managemeni, but also Emplovee Q or any other employee in this type
of situation. Again, we are confident that in the justification, we offer as reasons why 2011 and
2012 were accepited and used 1o calculate Employee Q's back wages.

Employee Q Paid a 6% Interest Charge Without Court Order Requirement and Negotiated
Terms

Port paid Employee Q $95K in interest for the period of December 19, 2012 through September
15. 2018, According to 18 GCA Chapter 47 §47106, the legal rate of interest is 6% per vear on
accounts “after demand or judgment rendered in any court of the territory.” Section 47106 further
states that it is acceprable for the parties involved to contract in writing an interest rate that does
not exceed the interest rates specified in 14 GCA, the Uniform Consumer Credit Code.

Interest Charge Paid Without Court Order Requirement

Neither CSC or the courts ordered Port to pay a 6% interest charge (or $95K) to Emplovee Q. Yet,
Port did not exercise its option to negotiate an interest rate lower than 6%, as allowed by 18 GCA
§47106. According to the incumbent GM, Port’s former contracted Legal Counsel and Port’'s
former “in-house™ Stafl Attorney did not dispute the 6% interest rate.

Interest Charge Paid Without Negotiated Terms

In his February 2020 remedy request letter, Employee Q requested a 6% interest charge per day
(or 2,190% per vear). Upon approving such letter immediately, the following day, the DGMA
apparently accepted the following issues surrounding this interest charge, as shown in Figure 2:

s Interest at 6% per day is effectuated. A daily 6% interest rate translates into interest of
2.190% per vear, which is exceptionally above the legal rate. However, Port applied and
paid the 6% interest on, generally*, an annual basis.

e The principal amount to be charged with interest was not stated and fixed.

¢ The time, or period (start and end date). in which interest was 10 be charged was not stated
and fixed.

“This is further explained under the sub-header. “Interest Charge Paid Without Considering Time in the Calculation.”

Figure 2. What Port Accepted vs. Simple Interest Formula

What Port Accepted : Simple Interest Rate Formula
7 x 2,190% x ? = /[)0$ $ x % x month/day = /[]J[][I$
l Principal x Rate x Time = Interest Principal x Rate x Time = Interest

Source: Employee Q's Remedy Request Letter.

Port’s $95K payment is based on an interest calculation schedule containing the following note.
(disclosure) which reads as if Employee Q could still claim nine more months of interest.
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“Interest calculation was from December 19, 2012 to September 15, 2018. Initial check
payments for the salaries owed during my absence was cut on June 24, 2019. Any interest
owed from unpaid salary from September 16, 2018 to June 23, 2019 is not included in

the interest calculation®.”
‘Emphasis added.

Therefore, we reiterate our recommendation to execute a comprehensive formal agreement that
includes the provisions we previously stated.

Federal Interest Rates Used for Computation of Back Pay

In the U.S. Office of Personnel Management's (OPM) chart of annual interest rates used for the
computation of back pay*, the interest rate gradually increases from 3% to 5% over the time/period
Employee Q charged Port. If Port had meant to negotiate the terms of the interest charge and used
OPM’s graduating interest rate, the Port could have saved at least 2% a year. based on Table 6.
*https:/‘'www.opm.gov/policy-data-oversight/pay-leave pay-administration/ fact-sheets/interest-rates-used-for-
computation-of-back-pay

Table 6: What Port Accepted vs. OPM Interest Rates

Annual Interest OPM's

Applicable Applicable

Interest Rate Rate Port Annual

Period Start P I End
o . criod e Port Accepted Applied Interest Rates

12/19/2012 3/312016 2190% _ 6% 3%
4/172016 3/31/2018 2190% 6% 4%
4/12018 9/15/2018 2190% 6% 3%

Average 2190% 6% 4%

Sourc; Port’s Interest Calculation Schedule; OPM Fact Sheet.

Respaonse: As stated in our Seprember 25, 2020 letter, Employee Q's attorney in his letter dared
July 11, 2018, to the former Port legal counsel included the 6% interest in his calculation of the
back wages. His attorney claimed that the interest was a pre-judgment interest as allowed by law.
Emplovee O conferred with his attorney about his February 6, 2020 letter. and was advised ro
update the July 11, 2018 calculation of his interest rate. We informed your auditors that both
former legal counsel and former in-house counsel did not dispute this interest rate.

Please elaborate how the Port could be in a position to negotiate the 6% interest when this entire
matter resulted from a Supreme Court Order (nd both Port former legal counsel and
in-house counsel did not dispute such interest rate with Employee Q's attorney?

Significant Deficiencies in the Basis of Port’s Calculations for Back Wages and Interest That
Resulted in Overpayments

We found significant deficiencies in the basis of Port’s calculations, which resulted in
overpayments of back wages. benefits, and interest charge, as shown in Table 7. We considered
the following deficiencies in Port’s calculation basis, such that:
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e Annual salary increments were included for the termination period without duly
accomplished performance evaluation reports approved by (and accountable to) the
incumbent GM.

e Back wages included three pay raises not covered by CSC or the courts” judgments and
retroactive to their authorization dates,

o Interest charge was paid without considering time in the calculation.

Summary of Overpayments of Back Wages, Benefits, and Interest
Based on our audit calculations, Port’s payments to Employee Q resulted in a net overpayment of
$21K, as follows and as shown in Table 7:
o The net $2K overpavment of total wages is attributed to mainly a difference in the work
days and workhours calculated by Port.
¢ The net $291 overpayment for retirement and the net $822 overpayment for Medicare tax
are attributed to the overpayment of total wages. Retirement contributions and Medicare
tax are dependent on the amount of wages paid. Port might want to consider coordinating
with the Government of Guam Retirement Fund. Guam Department of Revenue and
Taxation and the U.S. Treasury to address the overpayments.
e The $18K overpayment of interest is attributed to Port mainly not considering time in its
calculation,

As a matter of disclosure. our audit calculations (and the resulting overpayments) in Table 7 did
not factor in the averaged two sub-steps (or “marginal satisfactory™) salary increments. as our audit
determined.

Table 7: What Port Paid vs. What OPA Calculated

What Port  What OPA

Remedy Paid Cileulited Variance
Back Wages — Base Salary, minus $209K of Outside Income $242,907 $239.814 $3,093
| Back Wages — Pay Raise Changes during Termination $118,569 $118,402 $167
Pay Raise Changes after Reinstatement §19.273 $19,135 $i38
Pay Raise Changes before Termination $771 $1.743 -$972
Total Wages $381,520 $379,094 $2,426
Retirement Contribution — Back Wages | 818548 $18,208 $339
Retliremem Contribution ~ Pay Raise Changes after $1.186 $1.186 $0
Reinstatement
Rclircrncn} Contribution - Pay Raise Changes before $39 587 .§49
Termination
Total Retirement Contribution $19,773 $19,482 §291
Medicare Tax — Back Wages $6.028 $5,194 $834
Medicare Tax — Pav Raise Changes after Reinstatement $279 $277 $2
Medicare Tax — Pay Rais¢ Changes before Termination §11 $251  -S14
Total Medicare Tax $6,318 §5,497 §822
Attorney Fees & Legal Costs $40,043 $40,043 $0
Interest Charge $94.621 $76,799 ] $17.822
Total Remedy Cost | S542.275 §520915] 521,360

Source: Port’s Check and Deposit Documents; OPA Anal_\;es.
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In our audit calculation used the average two sub-steps salary increments and excluded the 2012
increment, which performance rating was not approved, Port paid approximately $96K more in
addition to the $21K overpayment. See Table 8.

Table 8: What Port Paid vs. What Employee Q Was Eligible For

Salar Performance Elisible Eligible What Port
Increment Er .|7I|17.ninn Nu.l'::‘\lt]y;'»\ P.VI_\ Raise I";Fid for Pay Variance
Yecar Deficiency Changes Raise Changes
2011 Not Approved 0 $0 S0 $0
2012 | Not Approved 0 50 $7,604 $7.604
2013 . None Prepared | 2 31,602 $12,584 $11.253
2014 . None Prepared 2 33,257 $17,644 $14,386 |
| 2015 | None Prepared 2 $4,796 $22,108 $17,312
| 2016 | None Prepared 2 *$8,415 $29.627 $21,212
| 2017 | None Prepared 2 *$9.428 $33,673 $24.246 |
| Total | $27,497 $123,510 ©§96,013

Sources: Table 4; Table 5; Table 7.
*These are only estimates because they are dependent on the salary range Port would have granted for the 2016
agency-wide pay adjusiment. Despite our requests, Port did not provide us with their detailed policy on how to mitigate
their employees” salaries into the pay plan that was first adopted in October 2009.

We refer the above calculation of overpayments to Port’s management for review and final
decision.

Response: We respecifully disagree with your auditor s assertion that overpayment was made to
Employee Q. Reiterating our September 23, 2020 letter of response, had the Port initially complied
with CSC and judicial courts’ decisions in reinstating Employee Q to his position as Financial
Affairs Controller and awarded him his full back pay: and benefits from the date of his termination
until the Pori complied with the order and judgments. the erroneous initial personnel actions and
the re-issuance of the correct personnel actions would not have provided your auditors with the
perception that the Port erroneously calculated his back wages.

In our teleconference with your auditors on September 29, 2020, we stated we would re-look at
the calculations and determine if the Port overpaid Employee Q by $17,000. In our November 13.
2020 releconference, we informed your auditors that a recalculation was made and it revealed we
owe Employee Q approximarely 54,729.26 in interest. According 1o staff. who was a former
employee of your agency, she noted OPA used neiwork days and hourly rate per year to compuie
the estimated annual salary and used the number of days for the interest payment. With this method
of calculation. it would show the Port did overpay Employee Q by $17,000. However. the Port's
review notes that when interest was paid to Employee Q. a significant balance in salary payable
was not seitled. As such, the Port underpaid Employee Q §4,729.26.

Because Empioyee signed a document releasing the Port from any future liability, how are we now
supposed to reconcile this finding of an underpayment?
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Annual Salary Increments Included Without Performance Evaluation Reports Approved by
and Accountable to the GM

Our audit calculation of back wages followed Port’s method of compounding the annual
increments to the base salary. When there is no work interruption (e.g.. termination), this is the
regular calculation method for annual increments, which should be supported with a duly
accomplished and approved performance evaluation report.

If we consider Employee Qs $79.828 annual base salary (as of reinstatement) and compare it to
the $126,222 annual salary given for the last pay raise Port included in his back wages, the total
salary increase is only $46,394. However, on the same pay raises, Port paid Employvee Q S139K
for the increments alone (without the base salary). because of the cumulative (compounding)
method Port applied as if no termination occurred. The prior year’s annual increment rate per hour
was added to the succeeding vear’s increment per hour, and the pattern continued until the end of
the period set by Port.

We respect that Port’s calculation was based on the understanding that Employee Q's back wages
and benefits should be processed using the regular method as if there was no work interruption.
However, the annual increments granted for 2013 through 2017 were not supported with duly
accomplished performance evaluation reports. which need to be approved by (and accountable to)
the incumbent GM in order to standardize the process, in compliance with the PRR. Even without
the approved evaluation reports, Port prepared personnel action forms for these annual increments.

In line with the existing PRR for annual increments, we recommend that the GM and the Board
standardize a salary increment process for back wages to include a required performance
evaluation report (of sort) accountable to the incumbent GM who signs the personnel action forms.

Response: This finding is baseless. The Port does have a standardized salary increment process
provided for in the Port’s Personnel Rules and Regulations. Such rules were followed to
reconsiruct the back wages for Employee Q.

Back Wages Included Three Pay Raises Not Covered by CSC or the Courts’ Judgments and
Retroactive to Their Authorization Dates

Requoted in Table | is CSC’s order that Port fully compensate Employee Q for all the time
Sfollowing his termination on December 18, 2012 wuntil the date he is reinstated to his prior
position of employment (July 30, 2018).

There were six pay raises within the scope of back wages — five salary increments and one pay
adjustment, as shown within Table 9's green box. However, Port paid three pay raises retroactive
to their authorization dates even though these were not covered by CSC or the courts’ judgments,
as shown in Table 9's red boxes.
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Table 9: What Port Paid as Back Wages and Retro Base Pay

Fffective Pay Raise Type l.llgihilit_‘ Authorization lime Lapse Port Paid as
Date . . Date Daite Back Wages
10/153/2011 Salary Increment X 2/10/2020 8.3 years
1011372012 | Salary Increment | X 2/10/2020 7.3 years Paid
10/132013 | Salary Increment | 7302018 | 2/102020 | 1.5 years Paid |
10/13/2014 | Salary Increment | 7/30/2018 2102020 | 1.5 years Paid
10/13/2015 Salary Increment 7/30/2018 2/10/2020 1.5 years Paid
10/1/2016 Pay Adjustment 7/30/2018 2/10/2020 1.5 years Paid
10/13/2016 | Salary Increment 7/30/2018 2/10/2020 1.5 years Paid
10/13/2017 Salary Increment 773002018 2/10/2020 1.5 years | Paid
9/16/2018 Pay Adjustment 9/16/2018 2/10/2020 1.4 vears Paid
9/16/2019 Salary Increment 9/16/2019 2/10/2020 4.8 months | Paid

Sources: Notifications of Personnel Action: Emplovee Qs Performance Evaluation Reports; Port's Check and Deposit
Documents; Port’s Calculation Schedules; PRR

According to 4 GCA Chapter 6 §6218.1, “whenever a classified or unclassified employee of the
Government of Guam, including all departments, agencies and instrumentalities, whether or not
autonomous’, receives an increase in pay resulting from step increase, pay range increase,
promotion or any other cause, such increase in pay shall not be retroactive from the date of its

authorization, unless so specified by law.*”
"Emphasis added.
*Emphasis added.

As a matter of disclosure, we did not consider this law’s application on the retroactive pay raises
that resulted from CSC or the courts’ judgments. The retroactive payment of the six eligible pay
raises would have been available to Employee Q as early as his reinstatement, but because of
differing legal opinions, these six eligible pay raises were not authorized until a vear and a half
later (as shown in Table 9) or paid until almost two years later (as shown in Table 2). We did not
seek a legal opinion on this matter. We plan to cover this issue together with the other reinstated
employees in our subsequent reports.

Response: In our response above, we provided our review regarding Employee Q's 2011 and 2012
performance evaluation reports. Regarding the three (3) pay raises your audilors are
referencing—ihese are not to be considered pay raises because these salary adjustments for 2016
and 2018 resulted from a market percentile implementation which the Board approved for all Port
employees. We respecifully caution againsit referencing an authority-wide salary correction made
due 1o an authority-wide pay reclassification based on the market percentiles as a pay raise. In
reconsiructing Employee Q's salary structure as if hie never left the Port, the iwo times—and not
three (3) which your auditors keep referencing—these compensation studies were implemented
during the affected period. Therefore, since this fs not a pay raise, then there is no illegal
retroactive application.
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Retroactive Salary Increments Not Approved by Former GM and Its Domino Effect on
Subsequent Years’ Salary Increments.

Port authorized the October 2012 salary increment in February 2020, which is seven years after its
effective start date and potentially noncompliant with 4 GCA §6218.1. In May 2020 (almost three
months after authorizing it in February 2020), Port paid the October 2012 salary increment,
retroactive to October 2012.

After Port did not make a retroactive payment for the October 2011 salary increment, the NPA
supporting the October 2011 salary increment of five sub-steps had a domino effect on the
subsequent years® pay raises, This 2011 NPA because the basis for subsequent pay raises — salary
increments of 2012 through 2017, 2016 and 2018 pay adjustments, and the 2019 salary increment.
See Table 5 and Table 8 for the financial effect on the salary increments for 2013 through 2017.

To reiterate, the financial effect of the 2011 and 2012 annual salary increments, for which
performances were not approved by the former GM, needs to be reviewed by the incumbent
management.

Differing Legal Opinions Resulted in Retroactive Payments of Raises Not Covered by
Judgments

Also in February 2020, Port authorized and paid the September 2018 pay adjustment more than
one vear after its effective (and eligibility) date, and the September 2019 salary increment almost
five months after its effective date,

Also previously explained, Port received differing legal opinions on which Employee Q's back
wages included salary increments for the termination period. Employee Q was reinstated at his
base salary without any prior pay raises factored in. Later, when Port’s former Staff Attorney
opined that back wages did include salary increments, the salary ranges of these eligible pay raises
had a domino effect on subsequent pay raises — the 2018 pay adjustment and the 2019 salary
increment. As such, Port updated the salary ranges and made retroactive payments on the 2018
and 2019 pay raises.

Response: We disagree with your auditor's assertion that the retroactive payment of raises were
not covered under the judgmenis. As explained above and in our September 23, 2020 letier,
although judgment or decision did nor expressly state salary increments and pay adjustments,
Employee O is entitled to salary increments and market percentile implementations. We are
providing you with pasi CSC decisions, which provides the justification for paying the salary
incremenis and market percentile implementations to Employee Q.

Interest Charge Paid Without Considering Time in the Calculation

Port’s $95K interest payment (for the period of December 19, 2012 through September 15, 2018)
was $18K over compared to our audit calculation of only $77K. See Table 7. This overpavment
was due to primarily Port’s method of using a 6% flat rate regardless of how much time had
actually passed, be it 11, 300 or 365 days. Port did not consider time in its interest calculation.
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Response: We respecifully disagree that Employee O was overpaid in his interest payment. Based
on our recalculation, the Port underpaid him 54,729.26.

Other Matters
Although not directly related to our audit objective, we became aware of other matters that warrant
Port’s, and possibly the Guam Legislature’s, attention.

Port Unified Existing Employees’ Anniversary Dates to Reflect the Dates of Agency-Wide
Pay Adjustments

In reviewing the personnel action forms of the five reinstated employees in our initial audit scope,
we noticed identical increment anniversary dates among four of them. When Port implemented its
new pay plan’s first, agency-wide, pay adjustment in October 2009, it unified the existing
employees’ anniversary dates to reflect the transfer from the Hay Plan to Port’s Compensation and
Classification Plan. Similarly, when Port implemented the September 16, 2018 agency-wide pay
adjustment, the existing employees” increment anniversary dates changed in uniformity to the pay
adjustment’s effective date.

According to PRR 6.301(C)(1), the pay grade reassignment for classes of positions (Port-wide pay
adjustment) will not change increment anniversary dates. Furthermore, the salary increment of all
Port employees shall be based on an annual review of performance (PRR 7.008). and the
performance appraisal is every 12 months of service (PRR 7.007(A)).

When Port unified the increment anniversary dates in October 2009, for some employees, it likely
shortened the performance appraisal period to less than 12 months. Before the September 16, 2018
agency-ide pay adjustment, we know that at least three of the reinstated employees had an October
13 incremental anniversary date. After the 2018 pay adjustment, their increment anniversary
changed to September 16, which is 20 workdays (or two pay periods) less than *12 months of
service.”

Calculating the potential financial impact of unifying increment anniversary dates is not covered
in our audit scope. However, because of the unification may have potentially negative financial
impacts on Port’s resources, and in compliance with PRR 6.301(C)(1), we recommend that the
GM and the Board reconsider their practice of unifying employees’ increment anniversary dates
moving forward.

Response: In our response of September 23, 2020, we did agree with your auditor’s statement thai
the salary increment anniversary dates should not have changed when the Port mitigated into the
2018 market percentile. We explained when we talked 1o the Human Resources staff about the
changes, we were told they were being guided by former Port management to change the
employees ' salary anniversary dates to reflect the pay adjustment into the 25" market percentile.

Port’s PRR Does Not Have a Cap on Salary Increments

According to 4 GCA Chapter 6 §6202, employees (autonomous agency employees included) at
Steps 7 through 9 are entitled to an increment after 18 months of satisfactory performance, while
employees at Steps 10 through 20 are entitled to an increment that is 3.5% of the employee’s base
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salary after 24 months of satisfactory performance. It was in 1991 when P.L. 21-59 amended §6202
by placing caps (limits) on the salary increments of employees at higher pay steps.

However, Port grants salary increments on an annual basis. According to PRR 7.008, the salary
increment of all Port employees shall be based on an annual review of performance. and according
to PRR 7.007(A), the performance appraisal period is every 12 months of service. It was in 2009
when the Guam Legislature adopted the PRR into Port’s enabling legislation (12 GCA Chapter
10).

Although salary increment caps were passed by law in 1991, Port’s PRR. adopted in 2009. did not
incorporate the relative provisions of 4 GCA §6202. or any other cap. on its salary increments.

It is the GM’s understanding that the salary increment caps required by 4 GCA §6202 were
intended for those entities that relay on the General Fund. The GM explained that because Port is
autonomous and generates its own income, Port employees are not subject to the salary increment
caps required in §6202. Combined with Port’s generous salary increment point system (as shown
in Table 3). a Port employee’s salary can increase by 2% to 5% each year without a cap. This
presents a potentially negative financial impact on Port’s resources.

As such, we recommend the Board consider incorporating in its PRR the relative (or similar)
provisions of 4 GCA Chapter 6 §6202.

Response: We do not think this recommendation is feasible as a marter of practical applicarion.
The Pori’s PRR was adopted by statute, so the Board does not have the unilateral authority to
simply “incorporate into the Port’s Personnel Rules and Regulations the provisions of 4 GCA
Chapter 6 $6202 moving forward. " Moreover, we are perplexed that this is even a finding? This
audit should focus on a determination if the law and rules and regulations applicable to the Port
were followed in the execution of complying with Supreme Court Order No. (GNP

Regarding the salary increment caps in the Department of Administration please check the latest
Hay Plan implementation whereby increments do go bevond Step 20.

Port Interpreted Superior Court Decision as Employee Q Did Not Have to Mitigate the
Wages Earned During His Termination
Port paid Employee Q his back wages, minus $209K for the outside income he earned during his
termination, as indicated in Tables 1. 2 and 7. According 1o the GM. Port mitigated (reduced) the
back wages because Employee Q requested that his back wages be mitigated by his earnings
during the period he was terminated. Based on his reading of the Superior Court’s September 26,
2016 Decision and Order, it is the incumbent GM’s understanding that:
¢ Portis obligated to pay Employee Q his full reinstated salary without mitigation; and that
¢ Employee Q did not have to mitigate the income he earned in the private sector and, as
such, could have insisted that Port pay him his full back pay, in compliance with the
Superior Court’s order.
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See Appendix 2 for a copy of the Superior Court’s ruling. The GM’s understanding of the Superior
Court ruling in the September 26, 2016 Decision and Order could open up the possibility of
Employee Q’s supposed entitlement to the $209K of outside wages he “voluntarily agreed™ to be
deducted from his back wages. Again, we reiterate our recommendation to execute a
comprehensive formal settlement agreement that includes the provisions we previously stated.

Response: In our response letter of September 25, 2020, we went into grear detail about the
Hauser versus the Department of Law 2005 Guam 14 case when determining if an employee is
qualified for full back pay. Based on the Decision and Order by Superior Court Judge Vern Perez
on September 26, 2016, he found that there were no substantially equivalent jobs on Guam during
the time period in question for Employee Q. It showuid be noted that Employee O held positions
with his private employers as a Bookkeeper and Accountants, which is nor equivalent 1o his
position as Financial Affairs Controller.

In our exii conference, we aiso explained that it was Employee Qs attorney who informed him to
mitigate his outside wages he earned from 2014 to 2018 in the amount of $102,748.75, which they
did not have to do based on Judge Perez's decision. However, Employee Q submitted his
calculations based on mitigarion because his attorney advised him to do so.

This finding is moot since Employee Q's back wages included mitigation, and also since Employee
O submitted his liability release to the Port on July 23, 2020,

Conclusion and Recommendations

Our audit found that Port paid $542K for Employee Q's back wages, Medicare tax. retirement
contribution, interest charge, and attorney’s fees and legal costs. Port’s legal remedies with
Employee Q were generally made in accordance with administrative and judicial review
judgments. However, our audit calculated a total of $521K, or a difference of $21K, following
Port's annual salary increment calculation.

Our audit amount did not factor in Employee Qs eligibility for only two sub-steps annual salary
increments instead of the five sub-steps Port gave. Port granted five sub-steps based on three prior
vears of “outstanding” performance evaluation ratings, for which two were not approved by the
former GM. If our audit calculation used the average two sub-steps and excluded the 2012
increment, for which the performance evaluation was not approved, Port paid approximately $96K
more in addition to the $21K overpayment. While we acknowledge Port management’s efforts to
provide Employee Q with all the expected benefits “to make the employee whole™ as if he was not
terminated, Port’s rules and regulations should be followed to support such a significant payment.
As such, we refer this calculation for Port's GM and Board to review and consider.

Moreover, in executing Employee Q’s legal remedies, we found instances of potential
noncompliance with applicable laws, regulations, and internal policies, as well as lapses in Port’s
internal processes. These included: a) unorganized remedial actions; b) legal remedies not ratified
by the Board; c) legal remedies without a formal comprehensive agreement and liability release;
d) highest incremental sub-steps not required by CSC or the courts but based on two “outstanding™
performance evaluations that were not approved by the prior GM; e) a 6% interest payment not
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required by court order and improperly calculated; f) annual salary increments without
performance evaluation reports; and g) apparent retroactive pay raises.

We became aware of other matters not related to our audit objective that warrant Port’s, and
possibly the Guam Legislature’s, attention — i.e., the uniformity of exiting employees” anniversary
dates and no caps on Port’s salary increments.

As a result of our audit. we recommended the following:
e The GM seek the Board’s ratification. via board resolution. on the total back wages and
interest paid to Employee Q.

Response: This recommendation is not necessary as Management believes it complied with
statutory authority expressly provided to the General Manager, and wherever it was prudent and
necessary, the Board provided the appropriation when it adopted a motion on April 30, 2019,
which authorized a payout not to exceed $600,000.

e The GM execute a comprehensive formal agreement that includes (1) the purpose.
amounts, and terms of what Port paid for Employee Q's back wages, benefits, attorney
fees, and interest charge (2) a liability release provision: and (3) the signatures of the
relevant parties and witness.,

Response: This recommendation is not necessary. Employee O submitted his liability release to
the Port on July 23, 2020.

e The GM and the Board standardize a salary increment process for back wages to include a
required performance evaluation report (of sort) accountable to the incumbent GM who
signs the personnel action forms.

Response: This recommendation is unnecessary. The Port does have a standardized salary
increment process provided for in the Port's Personnel Rules and Regulations. Such rules were
Sfollowed to reconstruct the back wages for Employee Q.

e The GM and the Board reconsider their practice of unifying employee’s increment
anniversary dates moving forward.

Response: As stated in our response, going forward, an incumbent employee s anniversary date
will remain the status quo when the Port implements a market percentile in the future.

¢ The Board consider incorporating in its PRR the relative (or similar) provisions of 4 GCA
Chapter 6 §6202 moving forward.

Response: We do not agree with this recommendation. Public Law 30-43, which approved the
Port’s Compensation and Classification Plan, also codified our Personnel Rules and Regulations
into the Guam Code Annotated. As such, the Board does not have the unilateral authority to simply
incorporate into the Port's Personnel Rules and Regulations the provisions of 4 GCA Chapter 6,
Section 6202 moving forward.
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In thinking very analytically of how to conclude our response to this draft audit. we are focusing
on vour letter of November 6. 2020, and our teleconference of November 13, 2020, wherein your
auditors expressed that some documents they requested have vet to be provided by the Port. This
revelation is deeply concerning to us, especially since we pride ourselves on being transparent and
accountable in our work.

Mr. Public Auditor, please recall that no specifics were provided to us when we inquired during
our teleconference on what documents were still pending. As a result of vour auditors’ non-
response and the lack of specificities of outstanding documents, we are conducting an internal
review 10 determine what documents your auditors requested and deemed pending. We have yet
to find any non-compliance. but our review is still ongoing. Port emplovees involved with this
particular audit are currently being asked to review all their correspondences with your auditing
team.

Our hope and trust are that your audit examines the payments made to nine (9) affected Porn
employees would encompass a thorough review based on all of the documents surrounding these
cases. This letter, therefore, respectfully requests that this draft audit be held in abeyance, so your
auditors can provide us with an inventory of documents requested and allow the Port sufficient
time 1o transmit such documents.

There are ethical requirements to produce a full and thorough audit based on all matters’ collective
knowledge. In order to uphold these ethical standards, a temporary pause is warranted so that your
auditors can provide us with an actual inventory of outstanding documents. We are also requesting
additional time to compile the migration study documents. Because of the magnitude of this audit
and its impact on the subsequent related matters, we believe that it is in the public’s best interest
that all of the documents needed for vour auditing team are before them for consideration.

Should you have any questions, or require additional information, please do not hesitate to contact
me directly. Si Yu 'os Ma ‘ase!

Respectfully,

f(i | uik
Réry J. Res |c1ftflw

General Manager
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Appendix 9:
Status of Audit Recommendations

No. Addressee Audit Recommendation Status = Actions Required
1. | Port General Standardize a salary increment | OPEN | Submit a
Manager & process for back wages to include a corrective action
Port Board of required performance evaluation plan.
Directors report (of the sort) accountable to the
incumbent GM who approves the Implement no
number of sub-steps on the personnel later than the
action forms. beginning of the
next fiscal year.
2. Port General Seek the Board’s ratification, via | OPEN | Submit a
Manager board resolution, specifying the corrective action
composition of total back wages and plan.
interest paid to Employee Q.
Implement no
later than the
beginning of the
next fiscal year.
3. | Port General Execute a comprehensive formal | OPEN | Submit a
Manager agreement that includes (1) the corrective action
purpose, amounts, and terms of what plan.
Port paid for Employee Q’s back
wages, benefits, attorney fees, and Implement no
interest charge; (2) a liability release later than the
provision; and (3) the signatures of beginning of the
the relevant parties and witness. next fiscal year.
4. | Port General Reconsider their practice of unifying | OPEN | Submit a
Manager & employees’ increment anniversary corrective action
Port Board of dates moving forward. plan.
Directors
Implement no
later than the
beginning of the
next fiscal year.
5. | Port Board of Comply with Guam Code and | OPEN | Submita
Directors provide parity to ratepayers and corrective action

taxpayers by incorporating in its
PRR the relative (or similar)
provisions of 4 GCA Chapter 6
§6202.

plan.

Implement no
later than the
beginning of the
next fiscal year.
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MISSION STATEMENT

To ensure public trust and good governance in the
Government of Guam, we conduct audits and administer
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REPORTING FRAUD, WASTE, AND ABUSE

Call our HOTLINE at 47AUDIT (472.83438)

Visit our website at www.opaguam.org
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