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BERMAN OCONNOR & MANN
Suite 503, Bank of Guam Bldg,.
111 Chalan Santo Papa

Hagéatfia, Guam 96910

Telephone No.: (671)477-2778
Facsimile No.:  (671) 477-4366

Attorneys for Appellant:
PACIFIC DATA SYSTEMS, INC.

OFYFICE OF PUBLIC ACCOUNTABILITY

PROCUREMENT APPEALS
In the Appeal of ) Daocket No. OPA-PA-10-005
PACIFIC DATA SYSTEMS, INC,, REPLY OF PACIFIC DATA SYSTEMS,
INC. TO RESPONSE OF GUAM
Appellant. COMMUNITY COLLEGE

I. INTRODUCTION

On August 2, 2011, Pacific Data Systems, Inc. (“PDS”) filed its Motion to Enforce
Public Auditor’s Decision Regarding Award of Costs. When no response from Guam
Community College ("GCC”) was received to that Motion, PDS filed a follow-up
Motion for Entry of Award Against Guam Community College on September 8, 2011.
Finally, on September 13, 2011, GCC filed its Response.

II. ARGUMENT

The position of PDS is set forth in its Motion filed on August 2, 2011, As
discussed in that Motion, the Public Auditor in her Decision of January 12, 2011,
awarded PDS its “... reasonable costs incurred in connection with the solicitation and
its August 3, 2010 protest, including PDS’s reasonable bid preparation costs, excluding

¥

PDS's attorney’s fees...” The Decision further provided that ”... GCC may object to

PDS’s cost demand by filing the appropriate motion with the Public Auditor no later
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than fifteen (15) days after PDS submits such cost demand to GCC.” See Decision at p.
20.

As set forth in PDS" August 2, 2011 Motion, PDS did submit its cost demand to
GCC on May 27, 2011. However, GCC did not file any objection to that cost demand
with the Public Auditor. Instead, 40 days later on July 6, 2011, the attorney for GCC
wrote a letter to John Day of PDS which stated certain objections to the cost demand.

John Day then responded with his letter to GCC's attorney dated July 12, 2011,
where he did attest to the accuracy of the PDS cost demand, and pointed out that the
fifteen day period for GCC to object to the cost demand by filing a Motion with the
Public Auditor had expired. The subsequent failure of GCC to make any payment
regarding the cost demand led to the filing of the PDS Motion of August 2, 2011, and
follow-up Motion of September 8, 2011.

The GCC Response in this matter dated September 13, 2011 should be stricken.
The Public Auditor’s Decision required any objection of GCC to the PDS cost demand to
be in the form of a Motion filed with the Public Auditor no later than fifteen days after
the cost demand. Since the cost demand was made by PDS on May 27, 2011, any
objection by GCC was due to be filed with the Public Auditor no later than June 13,
2011. GCC has entirely failed to follow the procedure required by the Decision of
January 12, 2011, and the Public Auditor is requested to order GCC to pay PDS the
amount owed immediately.

Although GCC’s untimely objections to the PDS cost demand should not be
considered at this time, nevertheless PDS does want to state for the record that its cost
demand is reasonable. For example, GCC objects to the rate of pay that PDS defined for
various administrative and document handling functions, claiming that these tasks
should have been performed at minimum wage. The Full Time Equivalent (FTE) costs
shown by PDS for these tasks is in line with Department of Labor guidelines established
for companies performing work for the Government of Guam. GCC should be well
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familiar with these guidelines since a copy was included with the GCC procurement.
Attached as EXHIBIT A is a listing of minimuum hourly pay rates (before benefits) for
various work functions. We have highlighted the rates related to administrative tasks
that PDS has claimed in order to provide validation of the reasonableness of the PDS
claim. PDS alsc notes that this dispute by GCC relates to only 9 hours of the PDS claim.

GCC also questions the amount of time spent by PDS in the bid preparation and
Bid response. GCC seemns to ignore the fact that it was the comprehensive nature of the
GCC specifications that required the time spent by PDS to analyze and prepare a
compliant response. This work was not performed by any one person, but was instead
performed by a team of highly skilled professionals. Each member of this team is
identified in the PDS cost claim worksheet. A review of the GCC Bid specifications, the
numerous bidder questions and GCC responses, bid amendments, and the final
comprehensive PDS bid response (which was rated as the best by GCC) clearly show
that the time spent by PDS as documented in the PDS claim are reasonable.

PDS does request that due to the lengthy delay caused by GCC, interest at 6% be
added to the requested amount of $21,299.17 from 15 days after the date of the original
cost demand on May 27, 2011, or June 13, 2011, to the date of decision in this matter.

DATED this ﬁ ciay of November, 2011.

Respecttully submitted,

— N O’CONNOR & MANN
<< Atterneys for PACIFIC DATA SYSTEMS, INC.

By: a2 A L Pl S

BILL R. MANN
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