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Appendix A: Notice of Appeal Form FILE NO OPA-PA: 2 U3
PROCUREMENT APPEAL

PART I- To be completed by OPA

)
In the Appeal of ) NOTICE OF APPEAL
)
Pacific Data Systems, Inc (PDS) )
(Name of Company), APPELLANT ) Docket No. OPA-PA
)
)
= )
......................................................................... = S
PART II- Appellant Information = gi“«w
Name: Pacific Data Systems, Inc (PDS) oy =y e
Mailing Address: 185 Wipog Drive, Suite 204A i\ LI
Tamuning, GU 96913 gf -y :j
Business Address: same as above = = -
W >
Email Address: John@pdsguam.com | 3 =
Daytime Contact No: 671-300-0202 3’
Fax No.: 671-300-0265
PART I1I- Appeal Information
A) Purchasing Agency: General Services Agency (GSA)

IFB GSA-064-11

B) Identification/Number of Procurement, Solicitation, or Contract:

(') Decision being appealed was made on October 5, 2012 (date) by:
X Acting Chief Procurement Officer _ Director of Public Works _ Head of Purchasing Agency

Note: You must serve the Agency checked here with a copy of this Appeal within 24 hours of

filing.

D) Appeal is made from:
(Please select one and attach a copy of the Decision to this form)
X _Decision on Protest of Method, Solicitation or Award
___Decision on Debarment or Suspension
Decision on Contract or Breach of Contract Controversy
(Excluding claims of money owed to or by the government)
____ Determination on Award not Stayed Pending Protest or Appeal
(Agency decision that award pending protest or appeal was necessary to protect the
substantial interests of the government of Guam)
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E) Names of Competing Bidders, Offerors, or Contractors known to Appellant:

» Teleguam Holdings LLC and its other affiliated limited liability companies;
GTA Telecom LLC, GTA Services LLC, Pulse Mobile LLC

e NTT DOCOMO dba DOCOMO Pacific

¢ PTI Pacifica dba IT&E

e Guam Telecom LLC dba MCV

PART IV- Form and Filing

This is a procurement appeal by Pacific Data Systems, Inc. ("PDS") of the protest
decision rendered by the Government of Guam General Services Agency (GSA) on
October 5, 2012 regarding GSA procurement award decisions related to a bid submitted
by Teleguam Holdings, LLC (“Teleguam”) and various other affiliated GTA limited
liability companies, GTA Telecom LLC, GTA Services LLC, and Pulse Mobile LLC, in
Invitation For Bid (IFB) GSA-064-11.

The original protest in this matter was made by PDS to GSA on May 9, 2012 (attached
as Exhibit A). By letter dated October 5, 2012, Acting Chief Procurement Officer,
Robert Kono, denied the PDS protest (copy of GSA letter attached as Exhibit B). To the
best of PDS’ knowledge no formal award has been issued by GSA in this procurement;
PDS believes that GSA has only made a Notice of Intent to Award; the latest version of
which was issued on May 3, 2012.

IV.1 PDS Grounds for Appeal: .

A. TELEGUAM’S BID AFFIDAVIT DISCLOSING OWNERSHIP AND COMMISSION
VIOLATES 5 G.C.A. §5233.

The award to Teleguam must be vacated as a result of Teleguam'’s failure to comply
with 5 G.C.A. §5233. That statute provides in relevant part:

As a condltlon of bldqu, any partnership, sole proprietorship or
corporation doing business with the government of Guam shall submit an
affidavit executed under oath that lists the name and address of any
person who has held more than ten percent (10%) of the outstanding
interest or shares in said partnership, sole proprietorship or corporation at
any time during the twelve (12) month period immediately preceding
submission of a bid. The affidavit shall contain the number of shares or the
percentage of all assets of such partnership, sole proprietorship or
corporation which have held by each such person during the twelve (12)
month period. (emphasis added).

=
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Attached as Exhibit “C" to this Appeal is the Affidavit Disclosing Ownership and
Commission submitted by Teleguam. The Affidavit states that Teleguam is owned 100%
by AP Teleguam Holdings, Inc. However, the Affidavit omits any reference to the
previous owner of Teleguam, namely Shamrock Teleguam Holdings, LLC. This previous
ownership is demonstrated by Exhibit “D” to this Appeal, which is an Affidavit submitted
in connection with another procurement by Teleguam, namely GDOE IFB 020-2011.
That Affidavit was signed on March 15, 2011, and Shamrock Teleguam Holdings, LLC
was stated to own an 89% interest in Teleguam. Since this previous ownership occurred
within the twelve month period preceding the submission of Teleguam’s bid in this
procurement, Teleguam’s Affidavit is in violation of this statute. The consequence of this
violation of 5 G.C.A. § 5233 is that Teleguam’s bid should be rejected and any awards
to it vacated.

This is not the first time Teleguam has failed to comply with this statute. Attached as
Exhibit “E” is the Decision of the Public Auditor in In the Appeal of Pacific Data Systems,
Inc., OPA-PA-10-005. In that case, Teleguam had bid on a Guam Community College
telecommunications procurement. In its Major Shareholders Disclosure Affidavit,
Teleguam Holdings, LLC stated that it was owned 100% by Teleguam Holdings, LLC, in
effect that it owned itself. PDS protested to GCC, but GCC denied the protest on the
grounds that the Affidavit related to the bidder's responsibility and not responsiveness to
the bid. GCC, just as GSA has done in this IFB, allowed Teleguam to correct the
Affidavit after bid opening. The corrected Affidavit revealed that Teleguam was owned
60% by Shamrock Capital Advisors and 29% by GE Asset Management, Inc.

PDS appealed GCC's rejection of its protest. The Public Auditor found that the Affidavit
submitted by Teleguam with its bid was false since it failed to list the names of entities
that held more than 10% of its stock. Importantly, the Public Auditor found that
Teleguam’s bid was non-responsive since 5 G.C.A. § 5233 requires the Affidavit as a
“condition of bidding”, and could not be corrected after bid opening. The Public Auditor
found that the public interest is best served by “. . . strict enforcement of the requirement
for submission of Major Shareholders Disclosure Affidavit which must be complied with
correctly at the time of bid submission.” Decision at p. 19. The Public Auditor ruled that
Teleguam’s bid must be rejected and that the award of the contract by GCC to
Teleguam was void.

In response to a Freedom of Information Act request regarding this procurement, GSA
provided PDS with certain documents, including Teleguam’s response to the protest
that PDS had filed on December 23, 2011. In its response, which is attached as Exhibit
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‘F", Teleguam acknowledges on p. 2 that its Affidavit Disclosing Ownership and
Commissions was mistaken, and then proceeded to make exactly the same arguments
that were rejected by the Public Auditor in the above-referenced Decision.

Teleguam argues that its mistaken Major Stockholders Affidavit does not render its bid
non-responsive, but is instead a matter of responsibility which permits GSA to conduct a
responsibility investigation and permit correction of the Stockholders Affidavit. GSA
apparently did so as evidenced by GSA's letter to Teleguam dated April 18, 2012,
attached hereto as Exhibit “G”, requesting Teleguam to provide an updated Affidavit.
Teleguam then responded by letter dated April 19, 2012, attached as Exhibit “H”,
wherein it provided a new Stockholders Affidavit reflecting the previous ownership of
Teleguam by Shamrock Capital Advisors and GE Asset Management, Inc. within the
one year period prior to its bid. By then making an award to Teleguam, GSA made
exactly the same mistake that GCC made in the above-referenced case. In her
Decision, the Public Auditor specifically held that Teleguam'’s bid in that case was non-
responsive, since the Stockholders Affidavit is required as a condition of bidding. See
Decision at p. 11. The Public Auditor also specifically held that the defective
Shareholders Affidavit could not be corrected through a responsibility inquiry. See
Decision at pp. 16-17.

Teleguam further argues that the defect in its Major Shareholders Affidavit may be
viewed as a minor informality. GCC made the same argument to which the Public
Auditor replied: “. . . Here, GTA’s failure to submit a valid Major Shareholder’s
Disclosure Affidavit with its bid is a matter of substance and not merely a matter of form.
Specifically, as stated above, GTA’s original Affidavit disclosed that one hundred
percent of its interest was owned by itself and the substance of this disclosure was false
..." See Decision at p. 14. Teleguam seeks to avoid the impact of the Public Auditor’s
Decision by arguing that its initial Major Stockholders Affidavit was not false, but merely
incomplete. However, 5 G.C.A. § 5233 clearly requires a bidder to reveal its ownership
‘... at any time during the twelve (12) month period immediately preceding submission
of a bid . . .“ The only inference that can be drawn from Teleguam’s original Affidavit is
that its only owner was AP Teleguam Holdings, Inc. during said twelve-month period. Its
Affidavit was thus not merely “incomplete”, it was false.

Teleguam further attempts to draw a distinction between the language in the GCC
procurement which stated that failure to comply with the requirements “will mean” a
disqualification and rejection of the bid, as opposed to the language in the subject IFB
which states that failure to comply with the requirements “may” be cause for
disqualification and rejection of the bid. However, in light of the Public Auditor's Decision
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in the GCC case, this difference in language is irrelevant. Here, GSA made exactly the
same mistake as GCC in purporting to allow amendment of the defective Major
Shareholders Affidavit after bid opening, and the result must be the same, namely that
Teleguam’s bid must be rejected and any award to Teleguam is void.

B. TELEGUAM FAILED TO MEET THE REQUIREMENTS OF THE IFB BY
IMPROPERLY CONDITIONING ITS BID.

Teleguam included with its bid submission additiona! Terms and Conditions, attached
as Exhibit “I", which improperly conditions its bid. These additional conditions conflict
with multiple requirements of the IFB and/or Guam law. Attached as Exhibit “J” are
specific 16 specific examples of Teleguam’'s improper conditions and how these

conditions conflict with the IFB requirements.

Teleguam'’s “extra” conditions limit its obligations or add new terms not included in the
IFB. For example, Teleguam claims the right to impose Early Termination Fees despite
the fact that the IFB Bid Form specifically mandates that the Government may terminate
the service with no liability. Teleguam also disclaims any warranties, and provides that
services are provided “as is". However, the IFB requires that all services shall have a
99.999% up time, and that failure to meet that standard shall result in liquidated
damages. Teleguam also reserves the right to require a security deposit or advance
payment, despite the prohibition in Guam law against advance payments. See 5 G.C.A.
§5007.

Teleguam’s conditions render its bid non-responsive under 5 G.C.A. §5201(g), which
defines a “responsive bidder” as “. . . a person who has submitted a bid which conforms
in all material respects to the Invitation for Bids.” Teleguam’s Terms and Conditions
materially altered its obligations as clearly demonstrated by Exhibit “J”. Any award to
Teleguam should therefore be void.

Teleguam admits that insertion of the additional terms and conditions was a mistake
and that the Terms and Conditions document was inadvertently inserted in its bid
(Exhibit F at page 2). It apparently claims this was a “minor informality,” and that its
Terms and Conditions should be ignored. However, withdrawal of a portion of a bid is a
modification governed by 2 GAR §3109(k). A “minor informality” correction can only be
made when “ . . . the effect on price, quantity, quality, delivery, or contractual conditions
is negligible . . .“ See 2 GAR §3109(m)(4)(b). To the contrary, Teleguam’s Terms and
Conditions materially altered its obligations, and its removal from Teleguam’s bid after
opening cannot be corrected as a minor informality. As a result, the Teleguam bid must
be rejected and any award to it voided.
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C. THE JOINT BID SUBMISSION BY TELEGUAM HOLDINGS LLC, GTA TELECOM
LLC, GTA SERVICES LLC AND PULSE MOBILE LLC WAS IMPROPER AND
MUST BE REJECTED.

Teleguam’s bid was submitted on behalf of “Teleguam Holdings LLC and its wholly
owned subsidiaries GTA Telecom LLC, GTA Services LLC, and Pulse Mobile LLC".
This is an invalid submission. Although Teleguam states that the other three LLCs are

wholly owned by it, under Guam law these other limited liability companies are still

separate legal entities as demonstrated by the fact that Teleguam’s bid included
separate business licenses for each of these three LLC entities. See Exhibits K, L and
M. All of these LLC entities are registered with the Department of Revenue and
Taxation (DRT) as separate legal entities with each filing separate Annual Reports to
DRT each year. See Exhibit N for each company’s Annual report as required by 18
G.C.A. §15138. 18 G.C.A. §15136(a) states “A limited liability company is a “business”. .

In the case of this procurement, Teleguam’s bid is composed of a single bid
submission made by 4 different businesses; Teleguam Holdings LLC, GTA Telecom
LLC, GTA Services LLC, Pulse Mobile LLC. GSA should not have allowed 4 separate
‘businesses” to submit a single bid in this procurement; the submission should have
been rejected.

The submission of a joint bid by 4 separate legal entities violates multiple requirements
in the IFB. For example, on page 1 of the Teleguam bid submission, it is stated that the
bidder is incorporated in Delaware. Which bidder? That information is not disclosed.
John J. Kim signed the bid in his capacity as “Vice-President, Controller, Authorized
Officer”, but of which entity? It should be noted that a review of Exhibit N — Annual
Reports will show that John J. Kim is not named as a member, manager, agent or
officer of any of the four (4) limited liability companies listed in the Teleguam bid
submission.

Fundamentally, the Government has a right to know with whom it is doing business. In
Teleguam’s bid, it is unclear as to which of the four (4) limited liability companies the
Government would issue a Purchase Order. Even the Teleguam Bid Forms do not
clearly identify who the bidder is for each of the parts of the IFB. The IFB clearly does
not envision that separate legal entities may submit a joint bid. The fact that three of the
LLCs may be wholly-owned by Teleguam does not change the fact that they are
separate legal entities bidding on separate parts of the IFB. For this reason also, the
Teieguam bid must be rejected and any awards to it voided.
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IV.2 RULING REQUESTED BY THE OPA IN THIS APPEAL:

A.

PDS seeks a de novo review of the procurement award decisions made by GSA
to Teleguam and its affiliated limited liability companies; GTA Telecom LLC, GTA
Services LLC, and Pulse Mobile LLC, in GSA-064-11.

PDS requests a ruling by the OPA on each of the appeal points contained in this
procurement appeal.

If any of the procurement appeal points made by PDS are sustained by the OPA,
we request that the OPA issue a decision that orders GSA to do the following:

1.

To reject the entire Teleguam bid in IFB-064-011 as non-responsive due to its
failure to conform in all material aspects to the requirements contained in IFB
GSA-064-11 and/or Guam Procurement Laws/Regulations.

- Require GSA to re-evaluate bids from the remaining bidders and make

revised awards to the next lowest responsive and responsible bidder for any
items that had been awarded to Teleguam.

That GSA shall perform the actions ordered by the OPA within a 14 day
period after the OPA decision and order is issued.

That any pending protests at GSA or procurement appeals at OPA filed by
Teleguam or its affiliated limited liability companies; GTA Telecom LLC, GTA
Services LLC, and Pulse Mobile LLC, in this procurement, IFB GSA-064-11,
be summarily denied or dismissed by GSA or OPA.

IV.3 SUMMARY OF SUPPORTING EXHIBITS ATTACHED HERETO:

Exhibit A — Protest by PDS to GSA on May 9, 2012

Exhibit B — GSA Protest Denial letter dated Oct 5, 2012

Exhibit C — Affidavit Disclosing Ownership and Commission submitted by Teleguam for
GSA IFB 064-11

Exhibit D — Affidavit Disclosing Ownership and Commission submitted by Teleguam for
GDOE IFB 020-2011

Exhibit E — Decision Public Auditor in OPA-PA-10-005
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Exhibit F ~ Teleguam letter to GSA re PDS/Docomo Pacific Protests, Jan 24, 2012
Exhibit G — GSA letter requesting Teleguam to provide updated Affidavit, April 18, 2012

Exhibit H - Teleguam letter with revised Affidavit Disclosing Ownership and
Commission, April 19, 2012

Exhibit | — Teleguam Additional Bid Terms and Conditions included with Teleguam bid

Exhibit J — Analysis of the conflict between Teleguam’s Additional Bid Terms Conditions
and IFB requirements

Exhibit K — Business License of GTA Telecom LLC
Exhibit L — Business License of GTA Services LLC
Exhibit M — Business License of GTA Wireless LLC

Exhibit N — 2010 and 2011 18 G.C.A. §15138 Annual Reports of Teleguam Holdings
LLC, GTA Telecom LLC, GTA Services LLC, Pulse Mobile LLC

PART V — DECLARATION REGARDING COURT ACTION

The undersigned party does hereby confirm that to the best of his knowledge, no case
or action concerning the subject of this Appeal has been commenced in court. All
parties are required to and the undersigned party agrees to notify the Office of Public
Accountability within 24 hours if court action commences regarding this Appeal or the
underlying procurement action.

Submitted this 19th day of October,_2012.
By:

'APPELLANT - Pacific Data Sysigiis
by John Day, its President
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VIA HAND DELIVERY

Ms. Claudia Acfalle
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148 Route 1 Marine Corps Drive X I
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Re:  Protest by Pacific Data Systems, Inc. to Award to — =
Teleguam Holdings, LLC in GSA-064-11 o

Dear Ms. Acfalle:

This is a protest by Pacific Data Systems, Inc. (“PDS") to the award made to

Teleguam Holdings, LLC (“Teleguam”) on Bid Form 10 in procurement GSA-064-11.
This office represents PDS. .

This protest was originally submitted by PDS on December 23, 2011. However,
by letter dated January 9, 2012, Chief Procurement Officer Claudia Acfalle denied that
protest on the ground that it was premature. Thereafter, by Revised Bid Status dated
May 3, 2012, certain awards were made to Teleguam, including the award on Bid Form
10. PDS protests that award. This protest is based upon the following grounds:

L TELEGUAM’'S AFFIDAVIT DISCLOSING OWNERSHIP

AND COMMISSION VIOLATES 5 G.C.A. § 5233.

The award to Teleguam must be vacated as a result of Teleguam’s failure to
comply with 5 G.C.A. § 5233. That statute provides in relevant part:

A Christine’, BRMA Lirst GEA-064-11 Protest May 2012.doc

—_
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Ms. Claudia Acfalle

Chief Procurement Officer
General Services Agency
May 9, 2012

Page?2

As _a condition of bidding, any partnership, sole
proprietorship or corporation doing business with the
government of Guam shall submit an affidavit executed
under oath that lists the name and address of any person
who has held more than ten percent (10%) of the outstanding
interest or shares in said partnership, sole proprietorship or
corporation at any time during the twelve (12) month period
immediately preceding submission of a bid. The affidavit
shall contain the number of shares or the percentage of all
assets of such partnership, sole proprietorship or corporation
which have held by each such person during the twelve (12)
month period ... (emphasis added).

Attached to this Protest as Exhibit “1” is the Affidavit Disclosing Ownership and
Commission submitted by Teleguam. The Affidavit states that Teleguam is owned 100%
by AP Teleguam Holdings, Inc. However, the Affidavit omits any reference to the
previous owner of Teleguam, namely Shamrock Teleguam Holdings, LLC. This
previous ownership is demonstrated by Exhibit “2” to this Protest, which is an Affidavit
submitted in connection with another procurement by Teleguam, namely GDOE IFB
020-2011. That Affidavit was signed on March 15, 2011, and Shamrock Teleguam
Holdings, LLC was stated to own_ an 89% interest in Teleguam. Since this previous
ownership occurred within the twelve month period preceding the submission of
Teleguam’s bid in this procurement, Teleguam’s Affidavit is in violation of this statute.
The consequence of this violation of 5 G.C.A. § 5233 is that Teleguam’s bid should be
rejected and the award to it vacated.

This is not the first time Teleguam has failed to comply with this statute.
Attached to this Protest as Exhibit “3” is the Decision of the Public Auditor in In the
Appeal of Pacific Data Systems, Inc., OPA-PA-10-005. In that case, Teleguam had bid on
a Guam Community College telecommunications procurement. In its Major
Shareholders Disclosure Affidavit, Teleguam Holdings, LLC stated that it was owned
100% by Teleguam Holdings, LLC, in effect that it owned itself. PDS protested to GCC,
but GCC denied the protest on the grounds that the Affidavit related to the bidder's
responsibility and not responsiveness to the bid. GCC allowed Teleguam to correct the
Affidavit after bid opening. The corrected Affidavit revealed that Teleguam was owned
60% by Shamrock Capital Advisors and 29% by GE Asset Management, Inc.

PDS appealed GCC's rejection of its protest. The Public Auditor found that the
Affidavit submitted by Teleguam with its bid was false since it failed to list the names of
entities that held more than 10% of its stock. Importantly, the Public Auditor found that

H\ Christine' BRM\ Lirs\ GSA-064-11 Protest May 2012.doc



Ms. Claudia Acfalle

Chief Procurement Officer
General Services Agency
May 9, 2012

Page 3

Teleguam’s bid was non-responsive since 5 G.C.A. § 5233 requires the Affidavit as a
“condition of bidding”, and could not be corrected after bid opening. The Public
Auditor found that the public interest is best served by “... strict enforcement of the
requirement for submission of Major Shareholders Disclosure Affidavit which must be
complied with correctly at the time of bid submission.” Decision at p. 19. The Public

Auditor ruled that Teleguam’s bid must be rejected and that the award of the contract by
(2 + Tolpotiam wae vaid
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In response to a Freedom of Information Act request regarding this procurement,
GSA provided PDS with certain documents, including Teleguam’s response to the
protest that PDS had filed on December 23, 2011. In its response, which is attached to
this Protest as Exhibit “4”, Teleguam acknowledges on p. 2 that its Affidavit Disclosing
Ownership and Commissions was mistaken, and then proceeded to make exactly the
same arguments that were rejected by the Public Auditor in the above-referenced
Decision.

Teleguam argues that its mistaken major stockholders Affidavit does not render
its bid non-responsive, but is instead a matter of responsibility which permits GSA to
conduct a responsibility investigation and permit correction of the stockholders
Atfidavit. GSA apparently did so as evidenced by GSA’s letter to Teleguam dated April
18, 2012, attached hereto as Exhibit “5”, requesting Teleguam to provide an updated
Affidavit. Teleguam then responded by letter dated April 19, 2012, attached as Exhibit
“6”, wherein it provided a new stockholders Affidavit reflecting the previous ownership
of Teleguam by Shamrock Capital Advisors and GE Asset Management, Inc. within the
one year period prior to its bid. By then making an award to Teleguam, GSA made
exactly the same mistake that GCC made in the above-referenced case. In her Decision,
the Public Auditor specifically held that Teleguam’s bid in that case was non-responsive,
since the stockholders Affidavit is required as a condition of bidding. See Decision at p.
11. The Public Auditor also specifically held that the defective shareholders Affidavit
could not be corrected through a responsibility inquiry. See Decision at pp. 16-17.

Teleguam further argues that the defect in its major shareholders Affidavit may
be viewed as a minor informality. GCC made the same argument to which the Public
Auditor replied: “... Here, GTA’s failure to submit a valid Major Shareholder’s
Disclosure Affidavit with its bid is a matter of substance and not merely a matter of form.
Specifically, as stated above, GTA’s original Affidavit disclosed that one hundred
percent of its interest was owned by itself and the substance of this disclosure was
false ...” See Decision at p. 14. Teleguam seeks to avoid the impact of the Public
Auditor’s Decision by arguing that its initial major stockholders Affidavit was not false,
but merely incomplete. However, 5 G.C.A. § 5233 clearly requires a bidder to reveal its

H\ Christine’, BRM: Lirsy GSA-064-11 Protest May 2012.doc
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ownership “... at any time during the twelve (12) month period immediately preceding
submission of a bid ...” The only inference that can be drawn from Teleguam’s original
Affidavit is that its only owner was AP Teleguam Holdings, Inc. during said
twelve-month period. Its Affidavit was thus not merely “incomplete”, it was false.

Teleguam further attempts to draw a distinction between the language in the
GCC procurement which stated that failure to comply with the requirements “will
mean” a disqualification and rejection of the bid, as opposed to the language in the
subject IFB which states that failure to comply with the requirements “ may” be cause for
disqualification and rejection of the bid. However, in light of the Public Auditor’s
Decision in the GCC case, this difference in language is irrelevant. Here, GSA made
exactly the same mistake as GCC in purporting to allow amendment of the defective
major shareholders Affidavit after bid opening, and the result must be the same, namely

that Teleguam’s bid must be rejected and that the award to Teleguam is void.

I1. TELEGUAM FAILED TO MEET THE REQUIREMENTS OF
THE IFB BY IMPROPERLY CONDITIONING ITS BID.

Teleguam included with its bid submission additional Terms and Conditions,
attached as Exhibit “7”, which improperly conditions its bid. These additional
conditions conflict with multiple requirements of the IFB and/or Guam law. Attached
as Exhibit “8” are specific examples of Teleguam’s improper conditions.

Teleguam’s conditions limit its obligations or add new terms not included in the
IFB. For example, Teleguam claims the right to impose Early Termination Fees despite
the fact that the Bid Form specifically mandates that the Government may terminate the
service with no liability. Teleguam also disclaims any warranties, and provides that
services are provided “as is”. However, the IFB requires that all services shall have a
99.999% up time, and that failure to meet that standard shall result in liquidated
damages. Teleguam also reserves the right to require a security deposit or advance
payment, despite the prohibition in Guam law against advance payments. See 5 G.C.A.
§ 5007.

Teleguam’s conditions render its bid non-responsive under 5 G.C.A. § 5201(G),
which defines a “responsive bidder” as “... a person who has submitted a bid which
conforms in all material respects to the Invitation for Bids.” Teleguam’s Terms and
Conditions materially altered its obligations as clearly demonstrated by Exhibit “8”. The
award to Teleguam is therefore void.

FES Christine\ BRMY Ltrs\ G5A-064-11 Protest May 2012.doc
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All Teleguam has to say about the Terms and Conditions document is that it was
inadvertently inserted in its bid. It apparently claims this was a “minor informality,”
and that its Terms and Conditions should be ignored. However, withdrawal of a portion
of a bid is a modification governed by 2 GAR §3109(k). A “minor informality”
correction can only be made when “... the effect on price, quantity, quality, delivery, or
contractual conditions is negligible ...” See 2 GAR §3109(m)(4)(b). To the contrary,
Teleguam’s Terms and Conditions materially altered its obligations, and its removal
from Teleguam’s bid after opening cannot be corrected as a minor informality. As a
result, the Teleguam bid must be rejected and the award to it voided.

I, THE JOINT BID SUBMISSION BY TELEGUAM HOLDINGS
LLC, GTA TELECOM LLC, GTA SERVICES LLC AND
PULSE MOBILE LLC WAS IMPROPER AND MUST BE

REJECTED.

Teleguam’s bid was submitted on behalf of “Teleguam Holdings LLC and its
wholly owned subsidiaries GTA Telecom LLC, GTA Services LLC, and Pulse Mobile
LLC”. This is an invalid submission. Although Teleguam states that the three LLCs are
wholly owned by it, they are still separate legal entities as demonstrated by the fact that
Teleguam'’s bid included separate business licenses for each of these three LLC entities.
See Exhibits 9,10 and 11. Although Teleguam submitted various other business licenses
in its bid package, they all expired on June 30, 2011.

The submission of a joint bid by separate legal entities violates multiple
requirements in the IFB. For example, on page 1 of Teleguam’s bid submission, it is
stated that the bidder is incorporated in Delaware. Which bidder? That information is
not disclosed. John J. Kim signed the bid in his capacity as “Vice-President, Controller,
Authorized Officer”, but of which entity?

Fundamentally, the Government has a right to know with whom it is doing
business. In Teleguam’s bid, it is unclear to which entity the Government would issue a
Purchase Order. Even the Teleguam Bid Forms do not clearly identify who the bidder is
for each of the parts of the IFB. The IFB clearly does not envision that separate legal
entities may submit a joint bid. The fact that the three LLCs may be wholly-owned by
Teleguam does not change the fact that they are separate legal entities bidding on
separate parts of the IFB. For this reason also, the Teleguam bid must be rejected and the
award to it voided.
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IV. TELEGUAM HAS FAILED TO SPECIFY THE SPIN
NUMBER OF THE ENTITY THAT IS INTENDED TO
PROVIDE A SPECIFIC SERVICE.

Bid form 0 at p. 3 requires that “SPIN and SPAC - Service Provider Identification
Number (SPIN) and Service Provider Annual Certification (SPAC). ASPIN is required.”
At the top right of each Bid Form, Teleguam did identify SPIN numbers as follows:
“USAC SPIN: 143002715 (GTA Telecom LLC) and/or 143016481 (Pulse Mobile LLC)".
Teleguam used the same designation on subsequent Bid Forms where it bids specific
prices for specific services. However, there is no way the Government can determine
which entity is providing which service. It should be noted there are three possible
service providers, GTA Telecom LLC, Pulse Mobile LLC, or both. No SPIN number at
all is stated for Teleguam Holdings LLC or GTA Services LLC, even though they are
bidders.

Once again, the Government has a right to know with whom it is doing business,
namely which entity is providing which service. It is only if the Government knows this
that the Government can determine whether the entity actually providing the service is
properly licensed and authorized to do so. Teleguam'’s failure to disclose this basic
information is fundamental, and its bid must be rejected in its entirety and the award to
it voided.

V. TELEGUAM FAILED TO SUBMIT A CERTIFICATE OF
AUTHORITY.

Guam law requires that any person or entity that provides or resells
telecommunications services in Guam must obtain a Certificate of Authority issued by
the Guam Public Utilities Commission. See 12 G.C.A. § 12103. Bid Form 0 at page 1
contains a similar requirement. As part of its bid package, Teleguam did submit a
Certificate of Authority dated February 28, 2005 which was issued by the Guam Public
Utilities Commission to TeleGuam Holdings, LLC. However, by Order of the Guam
Public Utilities Commission dated July 27, 2005, this Certificate of Authority was
transferred from TeleGuam Holdings, LLC to GTA Telecom, LLC. See Exhibit 12,
attached to this Protest. As a result, no valid PUC Certificate of Authority was provided
for the Teleguam bid, and its bid must be rejected and the award to it voided for failure
to comply with the requirement that the bidder submit evidence that it is qualified to bid
and provide the services specified.
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In its response to the PDS protest of December 23, 2011, Teleguam states that it
has a current Certificate of Authority for GTA Telecom LLC, which it is ready to provide
to GSA. However, no such document was included in the materials provided to PDS in
response to its FOIA request. In any event, the bid was submitted by Teleguam, and a
Certificate of Authority issued to GTA Telecom LLC cannot validate Teleguam'’s bid.
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For any or all of the above reasons, Teleguam’s bid mu

award to Teleguam on Bid Form 10 voided. Since PDS was the next lo
award for Bid Form 10 should be to PDS.
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GSA is reminded that PDS has made a timely protest and under 5 G.C.A. § 5425(g)
no further action on this procurement can be taken until this protest has been duly
reviewed and a determination made by the Chief Procurement Officer. PDS is available

to meet with the Chief Procurement Officer in an effort to resolve this protest pursuant
to 5 G.C.A. § 5425(b).

Respectfully submitted,

0 2 e

Bill R. Mann

Attachments: As stated.
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NOTARY PUBLI

TEREITORY OF GUAM )
188
HAGATHNA, GUAM 3
A, i, the undersignag, béiﬁg first duly sworn, depose and say that | am an authorized fepreserniative of the

offeror and that [please check only onaj:

The offeror is an individual o sole propristor and owns the eniire (100%) inierest in the offering
business

v N

[X] ‘Theofferoris a corporation, parinership, joing venture, or association known as

Teleguarm Holdings, LLC ang its wholly owned subsiciaries GFA Telecom LLC, GTA Services, LLC, Pulse Mobile, LLC frjezse stats rame of oiferer

companyl, and the parsons, companies, pariners, or joint venturers who have held more than 10% of
the shares of interest in the offering business during the 365 days immediately preceding the  submission
date of the proposal are as follows {if none, piease so state]

Name Address % of Interest
¢/o National Registered Agents, Inc
16

AP Teleguam Holdings, Inc Dover  100% Teleguam Holdings, LLC

County of Kent, DE 19904

Teleguam Holdings, LLE 624 N, Marine Corps Drive 100% GTA Telecom LLC, 100% GTA Sarvices LIC,
Tamuning, Guam 96913 100% Pulse Mobile LLC
B, Further, 1 say that the persons who have received or are entitled to receive a commission, gratuity or

other compensation for procuring or assisting in obtaining business related to the bid or proposal for
which this affidavit is submitted are as foliows [if none, please so stats]:

Name Address Compensation

None

If the ownership of the offering business should change between the time this affidavitis made and the
time an award is made or a contract is entered into, then | promise personally to update the disclosure
required by 5 GCA §5233 by delivering another affidavit to the government,
-,
John 4 Kim

Vice Presid, ollggAuthortzed Officer
e

Signatufe of 8ne of the following:
Offeror, if the offerar is an individual;
Partner, if the offeror Is a partnership;
Officer, if the offeror is a corporation.

O

Subscribed ang s;ivom fo before me
thisSwa day of Decpe e, 2013

)

NOTARY PUBLIC i

ﬁeem Q,Sﬁﬂéé"f”/[ BED
-  SuBmrssrod By 674 CofY
. w7 feocheb TH @ESANSE TO
%ﬁ%ﬁ%ﬁ mgw W BETYER LEQUEST gy PlS TO

asH.



AFFIDAVIT DISCLOSING OWHNERSHIP and COMMISSIONS—

CITY OF _ Tamuning }
) &s.
ISLAND OF GUAM )
A. L, the undersigned, being first duly sworn, depose and say that I am an authorized represeniative of

the offeror and that [please check only onej:

[ 1 The offeror is an individual or sole proprietor and owns the entire (100%) interest in the
offering business.

(] The offeror s a corporation, partnership, joint venture, or association lnown  as

TELEGUAM HOLDINGS, LLC [please state name of offeror

company), and the persons, companies, partners, or joint venturers who have held more than

10% of the shares or imierest in the offering business during the 365 days immediately
preceding the submission date of the proposal are as follows [if none, please so statel:

Name Address % _of Interest
SHAMROCK TELEGUAM 624 N MARINE CORPS DRIVE 89%
HOLDINGS, LLC TAMUNING, GUAM 96913
Various Management Employees with NO individual Employee Owing 11%
or controlling more than 10%
B. Further, I say that the persons whe have received or are entitled to receive a commission, gratuity or

other compensation for procuring or assisting in obtaining business related to the bid or proposal for which
this affidavit is submitted are as follows [if none, please so state):

Name Address Compensation

C. If the ownership of the offering business should change between the time this affidavit is made and
the time an award is made or a contract is entered into, then I promise personally to update the disclosure
required by 5 GCA §5233 by delivering another affidavit to the government -

nt, Controller

of one of the following:
Offeror, if the offeror is an individual:
Partner, if the offeror is a partnership;
Officer, if the offeror is a corporation.

Subscribed and swomn to before me

this } St day of _Man ey , 201,

NOTARY PUBLIC
My commission expires:

coby Punh?
gy 6b0E
gosiwse 70 o
pbs Forh B

This form shall be submitted in the Bid Envelope.

NOTAR LIC
In and for Guam, U.S.A.
! My Commisaion Expires: April, 08, 2011
624 N. Marine Corps. Drive Tamuning, Guam 86913

GDOEIFBOO20IL .. %ﬁ%@%ﬁ& ;
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, PR@CUREMENT APPEALS
. IN THE APPEAL OF, ) APPEAL NG: OPA-PA-IG-MBS j
PACIFIC DATA SYSTEMS, INC. ))
) DECISION
g Appellant ))
a )
e— — ——————— )

L INTRODUCTION

This is the Decision of the Public Auditor for an appeal filed on October 12,2010, by

PACIFIC DATA SYSTEMS, INC., (Hereafter “PDS™) regarding the GUAM COMMUNITY

COLLEGE, Government of Guam’s (Hereafter “GCC”) October 5, 2010 denial of PDS’

Over-Internet Protocol (VoIP) Telephone System Project (Hereaﬁer “IFB™). The Publjc Auditor

holds that GCC crroneously deemed Interested Party TELEGUAM HOLDINGS LLC, dba GTA

TELEGUAM’s (Hereafter “GTA™) bid to be Tesponsive to the IFB after GTA failed to include a

valid Major Sharcholder’s Affidavit at the time GTA submitted its bid. Accordingly, PDS’s

appeal is GRANTED.

II. FINDINGS OF FACT

R
Decision- 1 g
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! } the PDS’s Motion to Compel GEC to Provide Complete Agency Report, Anthony R, Camachoﬁ

3

Esq. served as the Office of Public Accoun‘tabiiiiy’s Hearing Officer at said Hearing. Based on

E
N~

the aforementioned record in thig matter, the Publie Auditor makes the following findings of

o

| fact:

5 . On or about May 3, 2010, Gee Issued the IFB,!
2. The IFB required bidders ig submit an Affidavit of Disclosure of Major Shareholders

with their bidg, Specifically, the IFB required that such affidavits:
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18-44 and that fajlure to do 50 will mean disqualification and rejection of the bids,?

c. Be substantially in the same format as the cxample Major Shareholder:

Disclosure Affidavit included in the IFB.4

3. The IFB set the original deadline for submission of bids at 10:00 a.m. op May 19

2010.° On or about May 12, 2010, GCC extended the deadline t0 10:00 a.m. on May 26, 2010.

10

s

et

codified as 5 G.C.A. §57233, There ig no substantial difference in the
lenguage ip this part 0L the IFR and 5 G.c.a. §5233,
" Major Sharehclders Disclosure Affidavit, 14,

Y RBid Invitation, 14.

° Bmendment Ne. 1, Tab 4a, Id.
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On or aboyt May 235, 201 0, GCC extended the deadline 1o } 0:00 a.m. o June 9, 20107

4. On June 10, 2010, GCC received bids responding to the IFB from PDs, GTA, and

IT&E (Hereafier “ITE™).8

. 5. GTA submitted 5 Major Shareholders Disclosure Affidavis With its bid. GTA filjeq
% |jout the blanks in the example Major Shareholders Disclosure Affidavit includeg in the IFB and
said Affidavit disclosed that the persons holding more than ten percent (10%) of the company”
shares were- “TeleGuam Holdingg, LLC” whose address was: “624 N Marine Corps Drive |

Tamuning, Guam, 96913,” and whose Percentage of shares helg was: “100%.” The Affidavi

11 || Was signed on June 3, 2010 by John J. Kim, GTA’s Controller, and hig signature wag notarize

2l that same day. 10

" Page 3, Amendment No. 5, Ttap 4E, 14,

" Bid Abstract, Tap 6, Id. NOTE: Sajqg Bid Abstract States that the date was
May 26, 2010, however, it was signed by the persons opening the bidg and
witnessing the opening on June 10, 2010. The Publje Auditor finds thar the
date of the bid opening for the IFB was June 10, 2010 basad on said dated
Signatures ang Amendment Nog, 1 and 5 of the IFg.

¢ GTA' s Maijor Shareholders Disclosure Affidavit, Section 2, Government

ﬁocuments, GTal g Bid, Tab 7, Procurement Record filed on October 19, 2010,

[§S]
g

!
a.

v
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was: “99% "' The Affidavit wag signed on June 7, 2010 by John Day, and his signature was

[

notarized that same day. '?
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I‘Afﬁd&vit was signed on June 9, 2010 by Jovino G. Lorenzo, Ir., and his signature was notarize

that same day.

8. On June 23,2010, GCe completed jts evaluation of the bids and recommended GTA®

Lad

“Avaya” System Bid for award based on its price. '

T —
PDS" Major Shareholders Disclosure Affidavit, Section 1, Affidavits ang
Forms, pps Bid, Tap 7, Procurement Record fileq on October 19, 2010,

19

Id.

YorTEe s Major Shareholders Disclosure Affidavie, Appendix ¢ Other/Requireq
Bid Documents, ITE’s Big, Tab 7, Procurement Record fjleq on October 19,
2010.

VoIP Evaluation Summary dated June 23, 2010, Tab 8, Procurement Recordg

filed on October 19, 2010.

Y Notice of iNtent to Award dateq July 17, 2010, Tap 3, Procurement Record

filed on Octobear 18, 2010.
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! / 10. On July 28, 2010, PDg received GCCs Notice of Intent 1o Award '

| 't On Avgust 3, 2010, five (5) days later, PDS filed its Protest concerning GCC’s Inten

ad

to Award the IFR’g Contract to GTA arguing that GTA’s bid must be disqualified for four (4

reasons.'” These reasons were that GTA’s bid bond, Major Shareholder’s Disclosure Affidavit

o

’ /[ the Federal Communications Commission (FCO) indicating that on or about September 24 2004

12. On September 17, 2010, GcC responded to PDS’ Protest by stating that GTA s Bid

Bond and Non-Collusion Affidavit substantially conformed to the IFB’s requirements, and GC
denied that GTA was required to submit an affidavit to show compliance with Ethics laws an

regulations governing Public Procurement, 2 Further, GCC stateqd that GTA’s Major Shareholde

————
Y Notice of Intent to Award dategd July 27, 2010, Exhibir 2, Procurement
Appeal filed on October 12, 2010.

Yoppge Protest dated August 3, 2010, Exhibit 3, Procurement Appeal filed on

October 12, 2010,

Page 2, Domestic Section 214 Application filed for transfer of control of
the Guam Telephone Authority to TeleGuam Holdings, LLC, wc Docket No. 04-382
(rce, September 24, 2004y, Esthibir E, Id.

Letter from Sarah A. Strock, Esq., to John Day dated September 17, 2010,

Exhibit 4, Id.

Decision- 5
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1 f Disclosure Affidavit substantially complies with Guam Law, however, Goo acknowledged tha
|
|

4
Z
i

this issue required further inquiry to determine whether GTA was a responsive bidder.?! F inally,

| GCC acknowledged that its September 17, 2010 letter to PDS was not 5 denial of PDS’ Protes

N

and that GCC would give a formal decision to said protest afier GTA responded to GCC”

i

responsibility inquiry.??

fazt

~d

13. On or about September 24, 2010, GCC conducted a responsibility inquiry on GT4A

pursuant to 2 G.AR., Div. 4, Chap. 3, §31 16(b)(2)(B), and said inquiry consisted of GCO

requesting documents from GTA concerning GTA’s responsibility as an bidder, 2

‘2 |[relevant part, by providing GCC with a second Major Shareholder’s Disclosure Affidavit, whic
‘ indicated that Shamrock Capital Advisors owned 60% and that GE Asset Management, Inc,

| owned 29% of GTA’s shares for the past twelve months.?*

“ord. Page 4,
3 Id., and Page 4, Gcors Denial of ppg’ August 3, 2010 Protest, Exhibit ¢,
Agency Report fileq on October 26, 2010, and Letter from Jennifer Sgambelluri

to Carmen K. Santog dated September 30, 2010, Exhibit A, Id.

24 Id., ang GTA’ 5 Major Shareholder's Disclosure Affidavit dated September 30,

September 30, 2010, Exhibit A, Id.

Decision- 6
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Do

regulations goveming Public Procurement, 2 Concerning GTA’s Major Shareholder’

’D’isciosure Affidavit, GCC admitted that GTA’s original Major Shareholders Disclosur

Affidavit stated that TeleGuam Holdings, LLC owns 100% of TeleGuam Holdings, LLC ang
that this issue required further inquiry by GCC.% However, GCC found that GTA’s faijure t
provide all required information relating to responsibility in the [FB was not fatal and tha
information requested in IFBs can be supplemented after the submission of the bjd to cur
shortcomings in bid submissions pursuant o 2 G.AR., Div. 4, Chap. 3, §31 16(b)(3) and tha
|GTA’s September 30, 2010 Major Shareholder’s Disclosure Affidavit sufficiently ensure
3TAs responsibility pursuant to 2 G.AR., Div. 4, Chap. 3, §31 16(b)(3) and (2X(B) and cured
GTA’s initial failure to submit a valid Major Shareholder’s Disclosure Affidavit with its bid.?

Acoordingly, GCC denied PDS’ August 3, 2010 Protest.?®

16. On October 7, 2010, GCC awarded the TFB to GTA.® However, GCC did not issu

a Purchase Order 1o GTA and GTA did not provide any services to GCC under the contract. 3

" GCC's Denial of PDS' August 3, 2010 Protest, Exhibit c, Agency Report filed
on October 26, 2010.

Page 3, 1d.

*" Page 4, 14.

“ Page 5, 14.

Y Notice of Bid Award dated October 7, 2010, Tab 12, Procurement Record filed
on October 19, 2010.

© Letter from Mary A.Y. Okada to Sarah Strock, Esqg., dated January 6, 2013

made in response to OPA’s Inquiry Re GTA Purchase Order.

Decision- 7
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responsive due to GTA’g failare to submir a valid Major Shareholders Affidavit at the time the

1 bids were received,

H). ANALYSIS

o Generally, Guam Community College (Gee) ;s exempt from the centralizaqd

procurement regime created by 5 G.c.a. §5120

Decision- §
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|
g f 2 that 100% of GTA’s shares were owned by itself, as TeleGuam Holdings, LLC, dis GTA
!

v

TeleGuam. GTA readily admits that it major sharcholders are Shamrock Capital Advisors and

S TR

GE Asset Managerent, [nc. 32 Further, GTA s September 30, 2010 Major Shareholder’s

(%33

Disclosure Affidavis accurately reflects GTA g members who hold a greater than 10% interest in

5 ||GTA. Thus, the Public Auditor finds that GTA’s June 3, 2010 Major Shareholder’s Disclos

w4

Affidavit wag false becanse it did not accurately disclose who held greater than 10% interest in

GTA.
. p There is no merit to GTA’s argument that its June 3, 2010 Major Shareholder’s
1 | Disclosure Affidavit wag “technicaﬂy” correct. GTA believes jts Guam Businesg License, which
Yl indicates that TeleGuam Holdings, LLC is licensed to do business as “TeleGuam Holdings,
LLC,” validates jts June 3, 2010 Major Shareholder’s Disclosure Afﬁdavﬁt because TeleGuam
Holdings, L1.C owns 100% of the “TeleGuam Holdings, LLC” named in the license, However,

this belief js misplaced. Guam Procurement Law requires bidders to disclose, in the Major

Shareholder’s Disclosure Affidavit, the name and address of any person who has held more than

Decision- 9
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Chap. 3, §31 09(e)(3)(E). Further, the term “Interest” as used in 5G.C.A. §5233 and 2 G.AR.,

Div. 4, Chap. 3, §3 105(e)(3)(E) readily applies to GTA_ GTA is 2 Delaware limited lability

0

[s3Y

company.*? Generally, persons are admitted as memberg of a Delaware limited liability

lability company without making a contributjon to the company, and unless otherwise provided

companies without obtaining an interest in the limited liability Company or making a

contribution to such company, even if such member is the sole member of the company. 6

Del.C. §18-301 (d). The term “limited liability Company interest” as used in the aforementioned
statute means a member’s share of the profits and losses of a limited liability company and a
member’s right to receive distributions of the limited liability company’s assets. 6 Del.C. §18-
101(8). Here, as stated in GTA’s September 3 0, 2010 Major Shareholder’s Disclosure Affidavit,
GTA’s members have clearly defined interests in GTA, specifically, Shamrock Capital Advisors

and GE Asset Management, [nc. have a sixty percent (60%) and twenty-nine percent (29%)

Deéision- 10
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B. GTA’s Bid Was Newn-Responsive,

As a preliminary matter, the Pubj

(95}

ic Auditor must decide whether GCC’s argument that

the Major Shareholders Disclosure Affidavit solely concemns a bidg

=

er’s responsibility has merit.

5 || The Major Sharcholders Disclosure Affidavit ;< required as a condition of bidding (bold

emphasis added). 5 G.C.A. §5233. Further, as stated above, the IFR expressly required the

main issue in thig matter which is whether GTA’s bid, which lacked a valid Major Sharehoiders

Disclosure Affidavi L, was responsive (bold emphasis added),

GTA’s bid was non

Decision- 11
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emphasis added). 5 G.C.A. 55233 and 2 G.A.R., Div. 4, Chap. 3, §3109(e)3XE). The plain
meaning of this clear statutory language is that bidding is conditional, based on the bidder
disclosing persons holding more than tep, percent (10%) of the bidder’s ownership interest or

shares. Here, as set forth above, GTA s June 3, 2010 Major Shareholder’s Disclosure Affidavit,

G.C.A §5233 and 2 G.A.R, Div. 4, Chap. 3, §3109(e)(3)(E). Thus, the Public Auditor finds that

GTA’s bid is hon-responsive due to its fajlure to submit a valid Major Shareholder’s Bisclosure

Atfidavit with jtg bid, and GTA’s bid must be disqualified and rejected as required by the IFB.

C. GTA’s September 30, 2610 Major Shareholders Disclosure Affidavit Must Not
Be Accepted. |

There is no merit to GCC ’s argument that the filing of GTA’s second Major
Shareholder’s Disclosure Affidavit on September 30,2010 cured GTA’s flawed original
affidavit. GTA"s September 30, 2010 Major Sharef]olders Disclosure Affidavit is 2 late bid
modification. After bid opening, no changes in bid prices or other provisions of bids prejudicial
to the interests of the Government of Guam or fair competition shall be permitted. 5 G.C.A.
§5211(f). Any modification of a bid received after the time and date set for bid opening is late.
2G.AR, Div. 4, Chap. 3, §3109(k)(1). Further, no late bid modification wil] be considered
unless received before contract award and that such modification would have been timely but for
the action or inaction of Government of Guam personnel serving the procurement activity., 2
G.AR., Div. 4, Chap. 3, §31 09(k)(2). Here, GTA’s September 30, 2010 Major Shareholders

Disclosure Affidavit was late because it was submitted on September 30, 2010 which is three (3

)
months and twenty (20) days after the June 10,2010 bid opening date, Although GTA

Decision- 12
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submitted its September 30, 2010 Major Shareholders Disclosure Affidavit seven (7) days prior

to GCC awarding the contract 1o GTA on Octobey 7, 2010, there iz no evidence that the GTA’s

i

late submission wag caused by the action of inaction of GCC’s Procurement personnel. In fact,
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matters of form rather than substance evident from the bid document or insignificant mistakes
that can be waived o corrected without prejudice to other bidders, that is the effect on price,

quantity, quality, delivery, or contractual conditions g negligible and the Procurement Officer

Decision- 13
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shall waive such informalities or allow the bidder to correct them depending on which is in the
best interest of the Government of Guam. 2 G.A.R., Div. 4, Chap. 3, §3 199(m)(4)(8). Here,

GTA’s failure to submit a valid Major Shareholder’s Disclosure Affidavit with its bid is a matter

of substance and not merely a matter of form, Specifically, as stated above, GTA’s o ginal

atfidavit disclosed that 100% of its interest was owned by itself and the substance of this

Affidavit far excéeds a matter of form such as the failure to provide sufficient copies or sign hid

the IFB specificall y states that bidders who fail to submit valid Major Shareholders Disclosure
Affidavits would have their bids disqualified and rejected. Finally, to allow GT A to correct

their original Major Shareholders Disclosure Affidavit as a minor informality requires that

GCC’s Procurement Officer for the IFB prepare a written determination granting the correction

of the minor informality. 2 G.A.R., Div. 4, Chap. 3, §3109(m)(6). A review of the procurement

record in this matter reveals that no such written determination was made by GCC’s Procurement|
Officer. Therefore, the Public Auditor finds that GTA’s original Major Shareholder’s

Disclosure Affidavit could not be corrected o waived as a minor informality and that GCC did

waive or grant correction of said original affidavit as a minor informality,

The Public Auditor js unpersuaded by GTA’s argument that 48 C.F.R. §14-407, which is

the Federal Procurement Regulations governing verification of bids, should be applied to this
solicitation, Where g procurement involves the expenditure of federal assistance of contract
funds, or other federal funds as defined by Section 20 of the Organic Act of Guam, all persons in

the Government of Guam shall comply with such federal law and regulations which are
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applicable and which may conflict with or which may not be reflected in Guam’s Procuremens:

3

~aw. 5 G.C.A. §5501. Here, the IFB states that it is issued bursuant t and subject ¢ Guam’s
Procurement Law and Regulationg 36 Thus, the IFB expressly makes Guam Procurement Law

and Regulations applicable to the solicitation procedures. Further, the only federal laws

&4

€ / applicable to the IFR concern federal laws the contractor awarded the [FR would be required 10

comply with. The IFR contains a general and broad requirement the bidder awarded the

contract must comply with the applicable standards, provisions, and stipulations of a]] pertinent

Federal and local laws, rules, and regulations relative to the performance of this contract and

furnishing of goods.*’ Further, the IFB States that because the JFR concerns a Federally Funded
Project, that the bidder awarded the contract is required to comply with the F ede;al Davis Bacon
and Related Acts which require al] contractors and subcontractors performing work on federal
constructions projects or federally assisted contracts in excess of $2,000 to pay their laborers and
mechanics not less than the prevailing wage rates and fringe benefits for such work determined
by the 1.5, Secretary of Labor.** Thus, pursuant to the express terms of the IFB, the Public
Auditor finds that Guam Procurement Law and Regulations govemn the IFB’s solicitation
procedures and 48 C. F. R. §14-407 is not applicable,

e ——
18 Paragraph 1, General Terms andg Conditions, IFB, Procurement Record filed on
October 19, 2010. NOTE: Although the IFB cites the old Government Code

fections embodying Guam’ s Procurement Law (Title VII-na, Government Codey,

Special Reminder te Prospective Bidders, and Informational Page regarding

Davis-Bacon and Related Acts, IFrB, Procurement Record filed on October 19,

Dot
]
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D. G Respmsﬁbﬁﬂﬁ?y Inquiry Did Not Make GTA’s Bid Responsive,

GCC could not correct GTA’s original Major Shareholders Disclosure Affidavit through
a responsibility inquiry. As used in Guam’s Procurement Law and Regulations, the term
“responsible bidder means a person who has the capability in all respects 1o perform fully the
contract requirements, and the integrity and reliability which will assure good faith performance.
SG.CA, §5201(f) and 2 G.AR., Div. 4, Chap. 3, §1 106Q27). A Prospective contractor shal]
supply information requested by the Procurement Officer concerning the responsibility of such
contractor and if such contractor fails to supply the requested information, the Procurement
Officer shall base the determination of responsibility upon available information or may find the
prospective contractor non-responsible if such failure js unreasonable. 5 G.C . A. §5230(a) and 2
G.AR, Div. 4, Chap. 3, §31 16(a). Here, as stated above, GCC used its responsibility inquiry to
permit GTA to modify its bid by providing GCC with GTAs September 30, 2010 Major

Shareholders Disclosure Affidavit. The Public Auditor finds that the GCC’s use of the

ensure the integrity and reliability of such contractor which will assure a good faith performance
of the contract requirements. Such inquiry does not hegate or dilute the other provisions of
Guam’s Procurement Law and Regulations, cited above, restricting late modifications or
corrections of bids. As stated above, none of the few exceptions governing such late

madifications or corrections apply in this case and allowing the responsibility inquiry to be used

Decision- 16
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to waive GTA’s non-curable defect in their bid poses a substantial threat 1o the integrity of the
procurement process.  Specifically, by allowing the responsibility inquiry to be used to waive
non-curable defects in bids, after bid opening, a non-responsive lowest bidder who, for whatever
reason (i.e. change in business conditions or unprofitable low bid price), no longer wanted to be
awarded the contract, could refuse to provide the information requested in a responsibility
inquiry and the purchasing agency would have no choice but to reject the bid depriving the
purchasing agency of the bidders assurance that the contract would be enterad into 2nd
performed.  Additionally, waiver of a non-curable defect in a bid after bid opening via the
responsibility inquiry places the non-responsive bidder in a position of advantage over the
responsive bidders. Here, had ITE and PDS known in advance that they could avoid timely
filing of their valid Major Shareholders Disclosure Affidavits, we can only speculate the
possibility whether this additional time would have allowed them to submit lower bids, I urther,
the requirement of submitting a valid Major Sharcholders Disclosure Affidavit may have
deterred others from bidding who would have otherwise bid if they had known that GCC would
have waived this requirement. Thus the Public Auditor finds that GCC’s use of the
responsibility inquiry to waive GTA’s non-curable defect in its Major Shareholders Disclosure
Affidavit undermines fair competition and must not be condoned.

E. Public Policy Favors the Rejection of GTA’s Bid as Non-responsive.

GCC and GTA argue that public policy favors waiving GTA’s non-curable failure to
submit a valid Major Shareholders Disclosure Affidavit because GTA submitted the lowest bid.

The Competitive Sealed Bidding procedure requires that the contract be awarded to the lowest

responsible and responsive bidder whose bids meets the requirements and criteria set forth in the

invitation for bids. 5 G.C.A. §5211(g) and 2 G.A.R., Div. 4., Chap. 3, §3109(n)(1).

Decision- 17
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Here, GCC and GTA are really asking that GTA be awarded the contract merely because it is
simply the lowest bidder and despite the fact that it submitied a non-responsive bid. Certainly
the policy of providing increased economy and the maximization of the purchasing value of
public funds supports this argument. 5 G.C.A. §5001(b)(5) and 2 G.AR., Div. 4, Chap. 1,
§1102(4). However, the Public Auditor must balance this policy with other policies underlying
Guam’s Procurement Laws and Regulations. Such as the policy to provide for increased public
confidence in the procedures followed in public procurement. 5 G.C.A. §5001(b)3) and 2
G.AR., Div. 4, Chap. 1, §1102(2). The policy to ensure the fair and equitable treatment of all
persons who deal with the procurement system. 5 G.C.A. §5001(b)(4) and 2 G.A.R., Div. 4,
Chap. 1, §1102(3). And the policy to provide safeguards for the maintenance of a procurement
system of quality and integrity. 5 G.C.A. §5001(b)(7) and 2 G.A.R., Div. 4, Chap. 1, §1102(6).
The strong public interest in an uninterrupted public procurement system must be outweighed by
the stronger public interest in having agencies abide by the appropriate statutes and regulations.
Multi-Line Corporation, Inc., v. Lorenzo C. Aflague, et.al, CV0667-88, Line 23, Page 10,
Decision, Findings of Fact and Conclusions of Law dated November 21, 1988 (Superior Court of]
Guam). Finally, the Public Auditor must exercise her jurisdiction to promote the integrity of the
procurement process. 5 G.C.A. §5703 and 2 G.A.R., Div. 4, Chap. 12, §12103. The Public
Auditor finds that the public interest is best served by enforcing the provisions of

Guam’s Procurement Law and Regulations requiring bidders to disclose their ownership interests
at the time of bidding and the standard of awarding contracts arising from the Competitive
Scaled Bidding Procedures to the lowest responsible and responsive bidder. The public must be
assured that the information in the Major Shareholders Disclosure Affidavit is accurate and

truthful when sworn to and cannot be subject to modification after bid opening to meet a

Decision- 18
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condition of bidding that all other biddess meet i the first instance. The Public Auditor
recognizes that this will cause hardship on GTA, an otherwise responsible bidder who, through
simple negligence, failed to submit a valid Major Shareholders Disclosure Affidavit. However,
the policiag underlying Guam’'s Procurement Laws and Regulations and the public interests they
protect are best served by strict enforcement of the requirement for submission of Major
Shareholders Disclosure Affidavits which must be complied with correctly at the time of bid
submission,

F. GCC’s Award of the Contract to GTA is Veid.

The Public Auditor finds that GCC’s award of the contract to GTA is void. If afier an
award, it is determined that 3 solicitation or award of a contract is in violation of law, and the
person awarded the contract has not acted ﬁ'audulehﬂy or in bad faith, the contract may be: (1)
Ratified or affirmed if doing so is in the best interests of Guam; or (2) The contract may be
terminated and the person awarded the contract shall be compensated for the actual expenses
reasonably incurred under the contract plus a reasonable profit, prior to the termination. 5
G.C.A. §5452(a)(1). Here, as set forth above, the Public Auditor finds that the award of the
contract to GTA violated Guam’s Procurement Laws and Regulations because GTA was not a
responsive bidder. Further, the Public Auditor finds that there is nothing in the record indicating
that GTA acted fraudulently or in bad faith in procuring the contract. The Public Auditor finds
that ratifying or affirming GCC’s contract with GTA is not in the best interests of the
Government, because wajver of the statutory requirements for the submission of a valid Major
Shareholders Disclosure A ffidavit and the statutory requirements that contracts arising from
Competitive Sealed bidding be awarded to the lowest responsible and responsive bidder are
serious threats to the integrity of the procurement system as stated above, and must not be
condoned by contract ratification, The Public Auditor finds that the contract awarded to GTA
shall be terminated as of the date of this Decision. The Public Auditor further finds that GTA
did not incur expenses and is not entitled to reasonable profits because GTA did not perform

work under the contract due to GCC not issuing GTA a purchase order as set forth above.

Decision- 19
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V. CONCLUSIGN

Based on the foregoing, the Public Auditor hereby determines the following:

I Through simple negligence, GTA Submitted a false Major Shareholder Disclosure
Affidavit with its Bid in violation of 5 G.C.A. §5233 and 2 G.A.R., Div. 4, Chap. 3
§310%e)3)(E) which resulted in GTA’s bid being non-responsive to the IFR.

2. Guam Procurement Laws and Regulations prohibit GCC from accepting GTA’s
September 30, 2010 Major Sharcholders affidavit because it s a late modification or correction
of the bid after bid opening.

3. GCC’s award of the contract to GTA is void because GTA Was a non-responsive
bidder which GCC should have disqualified and rejected at the time of bid opening.

4. PDS’s Appeal is granted.

5. GCC’s contfact with GTA arising from the IFB for IFB Item Nos. 1.1 thru 7.1 is
hereby terminated as of the date of this decision and although GTA is generally entitled to
compensation for its actual expenses it reasonably incurred under the contract plus a reasonable
profit for the period prior to the termination, the Public Auditor finds that GTA did not incur
cxpenses and is not entitled to reasonable profits because GTA did not perform work under the
contract due to GCC not issuing GTA a purchase order.

6. GCC shall consider the IFB’s remaining bidders in accordance with Guam
Procurement Law and Regulations.

7. PDS is hereby awarded, pursuant fo 5 G.C.A. §5425(h)(2), PDS’s reasonable costs
incurred in connection with the solicitation and its August 3, 2010 protest, including PDS’s
reasonable bid preparation costs, excluding PDS’s attorney’s fees, because as PDS was the
second highest scoring bidder, there is a reasonable likelihood that PDS would have been
awarded the contract but for GCC’g acceptance and attempted cure of GTA’s non-responsive bid
in violation of Guam Procurement Laws and Regulations as set forth above. GCC may object to
PDS’s cost demand by filing the appropriate motion with the Public Auditor no later than fifteen
(15) days after PDS submits such cost demand to GCC.

Decision- 20
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This is a Final Administrative Decision. The Parties are hereby informed of their right to
appeal from a Decision by the Public Auditor to the Superior Court of Guarm, in accordance with
Part D of Article 9, of 5 G.C.A. within fourteen (14) days after receipt of a Final Administrative
Decision. 5 G.C.A. §5481(a). '

A copy of this Decision shall be provided to the parties and their respective attorneys, in
eccordance with 5§ G.C.A. 85702, and shall be made available for review on the OPA Website

WWW, guaniona.ore.

DATED this 12" day of January, 2011

DORIS FLORES BROOKS, CPA, CGFM
PUBLIC AUDITOR
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824 torlfi Marine Corps Drive
Tamuning, Guan: 96913
Phone 644-1805

Fax 644-2764

squenga @gla.nat

January 24, 2012

Claudia Acfalle

Chiel Procurement Officer

Government of Guam General Serviceés Agency
" 148 Marine Corps Drive '

Piti. Guam 96915

Subject: Protests by Pacific Data Systems and Docomao Pacific: IFB GSA 064-11

car Ms Acfalle:

This letter is in response to the protests submitied by PDS and Docomo. both dated December
23, 2011, related to Invitation for Bids No. GSA064-11.

PDS and Docomo Are Not Aggrieved And The Protests Must Be Denied

Both protests must be denied by GSA as neither PDS nor Docomo are “aggrieved” hidders
pursuant to the Guam Procurement Law and the Guam Procurement Rules and Regulations
because both protests are based entirely upon the bid submitted by GTA. The procurement law
provides:

Right 10 Protest. Any actual or prospective bidder, offeror. or contractor who may be
aggrieved in connection with the method of source selection, solicitation or award of 4
contract, may protest to the Chief Procurement Officer . . . !

Maoreover, the procurement regulations provide:

Subject of Protest. Protestors may file a protest on any phase of solicitation or award
including. but not limited to. specifications preparation, bid solicitation. award. or
disclosure of information marked confidential in the bid or offer.”

Neither protest is based upon any act of GSA in this procurement process or upon any alleged
shoricoming in GSAD64-11. Also. of the dale of this lenier. no award has been made. Thus, PDS
and Docomo are not aggrieved bidders and their protests must be denied. Moreover. afl bids
should be fairly and objectively evaluated pursuant to procurement laws and regulations before
any bid is awarded or disqualified.

{

5 GCA § 5424 (a).
TGAR § 9H0Hex2).




Fhe Procurement Regulations Allow Corrections After Bid Opening

GTA admits the mistakes in the Affidavit Disclosing Ownership and € oemmissions, the
erroneous business licenses, the erroncouns certificate of authority and the mistaken insertion of
the additional terms and conditions. However. these were mere oversights on GTA"s part and the
correction of these mistakes is well within the authority of GSA 10 allow pursuant to the express
language and intent of the procurement laws and regulations.

With regard 1o the Affidavit Disclosing Ownership, the information inserted therein is not false
but merely incomplete. GTA inadveriently failed 10 include information on shareholders prior io
the purchase of the company by AP Teleguam Holdings. Inc. in June of 2011, The change in
ownership of GTA was widely publicized in Guam and the purchase of GTA was approved by
the FCC and by the Guam Public Utilities Commission. The inadvertent failure to include prior
owaers was simple human oversight and nothing more. GTA s ready (o provide ua correct

alfidavil to GSA.

GTA also provided expired business licenses for Teleguam Holdings. LLC"s dbas and the 2005
Certificate of Authority for Teleguam Holdings. LLC. which was subsequently wansferred 10
GTA Telecom. LLC. Notwithstanding, these oversights, GTA has always held current husiness
licenses for the Teleguam Holdings. LLC dbas (all current through June 30, 2012) and 4 current
Certificate of Authority for GTA Telecom, LLC and 1s ready 1o provide these 10 GSA. GTA fas
always been appropriaiely licensed and certified 1o operaie in Guam and the failure (o provide
the correct documents does not alfect GTA s tegal ability to provide services.

Wilh respect to the mistaken insertion of additional terms and conditions, this was a simple
clerical and non-judgmental mistake. By submitting its bid, GTA conceded 1o ] terms and
conditions contained in the Invitation for Bids. The terms and conditions that were mistakenly
inserted are indended only for individual or business accounts and i no way intended for
suhmission in Government of Guam IFBs.

The procurement regulations express] y allow correction of “miner informalities™ after opening of
hidls:

{4) Mistakes Discovered After Opening but Before Award.

(A) This Subsection sets forth procedures 1o be applied in three {3y siuations
described in Subsections 3109(my4)(A) through 3109(m)4)(C) of this Subsection in
which mistakes in bids are discovered afier the time and date set for bid opening but
before award.

(B) Minor Informalities. Minor informalities are matters of form. rather than
substance evident from the hid document. or insignificant mistakes that can be waived
or corrected withoul prejudice to other bidders: that is, the effect on price, quantity,
quality, delivery, or contractual conditions is negligible. The Procurement Qfficer shall
waive such informalities or allow the bidder 1o correct them depending on which is in
the best interest of the ermritory. . . .

[2]



{6) Determination Required. When a bid is corrected or withdrawn, or correction or
withdrawal is denied. under Subsection 3109(m)5) of this Section. the Chiel

rocurement Officer. the Director of Public Works. or the head of a Purchasing Agency
shall prepare a written determination showing that the relief was granted or denied in
accordance with these regulations, except that the Procurement Officer shall prepare the
determination required in Subsection 3109(m)4)A) of this Section. |

The aforementioned seciion. 2 GAR § 3109(m). was promulgated by the GSA pursuamt 1o the
Procurement Law at 5 GCA § 5211, which provides in part:

(f) Correction or Withdrawal of Bids; Cancellation of Awards. Correction or withdrawal
of inadvertently erroneous bids before or afier award, or cancellation of awards or
contracts based on such bid mistakes. shall be permitied in accordance with
regulations promulgated by the Policy Office. After bid opening. no changes in hid
prices or other provisions of bids prejudicial to the interest of the Territory or fair
competition shall he permitied. Except as otherwise provided by regulation. all
decisions 10 permit the correction or withdrawal of bids, or to cancel awards or
contracts based on bid mistakes. shall be supported by a written determination made by
the Chief Procurement Officer, the Director of Public Works or head of 4 purchasing
agency.” [emphasis added]. '

This law was adopied by the Guam Legislature from the American Bar Association 1979 Model
Procurement Code for State and Local Governments.” The intent of allowing corrections 1o bids,
so Jong as the correction do not cause the bidder to have the low bid. is clear from the
commentary within the model code®™: '

COMMENTARY:

(1) Correction or withdrawal of bids before or after contract award requires careful considarn-
tion to maintain the integrity of the competitive bidding system, 1o assure fairness. and 1o sveid
deluys or poor contract performance. While bidders should be expected to be bound by their bids,
circumstances {requently arise where correction or withdrawal of bids is proper and should be per-.

mitied.

(2} To maintain the integrity of the competitive sealed bidding system, z bidder should not be
permitted to correct a bid mistake after bid opening that would cause such bidder 1o have the low
bid unless the mistake is clearly evident from examining the bid document; for crample, exiension
of unit prices or errors in sddition.

(3} An otherwisc low bidder should be permitted 1o correct a material mistake of fact in its bid,
including price. when the intended bid is obvious from the bid document or is otherwise supported
by proof that has cvidentiary value. A low bidder should aot be permitied 1o correct 2 bid for
mistakes or errors in judpment.

{4} In Licu of bid correction, the [State] should permii a low bidder alleging 2 material mistake
of fact 1o withdraw i1ts bid when there is reasonable prool that a mistakc was made and Lhe intended
bid cannot be sscertained with reasonabie certainty.

"2 GAR § 3109(m).

*5 GCA § 521 1),

*See 5 GCA Chapter § Compiler notes and comments,

" See American Bar Association Model Procurement Cade for State and Local Governments 1979.p. 200
3



{5) Afier bid opening an otherwise low bidder should not be permitied to delete exceptions 1o
the bid conditions or specificutions which affect price or substantive obligations; however, such
bidder should bic permitied the opportunity to furnish other information calicd for by the invita-
tion for Bids and not supplied due 1o oversight, so long as it does not affect responsivencss.

{6) A suspecied bid mistake can give rise 1o a duty on the part of the [Siate] 1o request confirma-
tion of a bid, and failure w0 do 50 can result in a nonbinding award. Where there is an appearance of
mustake, therefore, the bidder should be asked 1o reconfirm the bid before award. In such instance,
a bidder should be permitted to correct the bid or (o withdraw it when the bidder acknowledges
that a mistake was made.

{7) Correction of bid mistakes after award should be subject 1o the same proofl as cerrections
before award with a further requitemant thay no correction be permited that would cause the con-
iract price io exceed the nexit low bid.

{8} Nothing in this Scction is intended 1o prohibit the [State] from accepting a voluntary reduc-
tion in price from a low bidder afier bid opening; provided that such reduciion is not conditioned
on, or results in, the modilication or deletion of any conditions contained in the lovitation for
Hirie

This makes clear that the Guam procurement laws and regulations foresce mistakes being made
in bid submissions and actually require corrections to be made pursuant to duly adopled
regulations and so long as the integrity of the competitive hidding system is not compromised,
As will be discussed below. none of the mistakes impact the responsiveness of GTA's hid.
Equally important. corrections 10 GTA’s bid would in no way affect the bid prices offered by
GTA.

We emphasize that the IFB GSAU64-11 does not on its {ace require auiomatic disqualification of
2 bid for a failure 1o explicitly follow bid requirements. Page 2 of 56 of the IFB. Special
Reminder o Prospective Bidders. reminds bidders to read the instructions and general terms and
conditions and ascertain that certain check-marked requirements are submitted with the bid. This
reminder states: “Failure o comply with the ashove requirements ey he cause for
disqualification and rejection of the bid.” |emphasis added]. The discretion allowed 1o GSA by
the word “may” 10 determine if disqualification is justified is entirely consistent with the express
limguage and intent of the Procurement Law and Regulations.

GTA's Mistakes Are Minor Informalities

The mistakes in GTA's bid are entirely matters of form and are not at all matters of subsiance.
These minor informalities do not affect “price. quantity. quality, delivery or contractual
conditions™.” Therefore, pursuant 10 2 GAR § 3109%m)(4xB). GTA’s correction of the minor
infJormalities will not prejudice other bidders.

GTA has provided consistent and reliable telecommunications services to the Government of
Guam for decades. GTA has continually provided services to the government during times of
fiscal austerity and has worked with the governmemt to avoid disconnection of services [or
unpaid invoices. Allowing correction of the mistakes is in the best interests of the vovernment.

TS0 2 GAR § 3T0B MmN B



PDS and Docomo point to a decision of the Office of the Public Auditor for strict enforcement of
the Affidavit Disclosing Ownership.® That case involved an invitation for bids issued by the
Guam Community College. The OPA decision found that GTA submitted a false major
shareholders disclosure affidavit in its bid 10 GCC and that GTA"s bid was therefore non-
responsive.’ Specifically. the OPA stated: "GTA's original affidavit disclosed that 100% of it
interest was owned by itself and the substance of this disclosure was false. The false substance of
GTA’s original Major Shareholders Disclosure Affidavit far exceeds a matter of form .. "
Along this fine. the OPA appears to have relied heavily upon language in GCC IFB which made
non-compliance subject to automatic disqualification. However, there is g significant difference
between the GCC IFB language and the language in the GSA IFB in this case. The GCC Specizl
Reminder 1o Prospeciive Bidders form provides that flailure 1o comply with the ahove
requirements will mean a disqualification and rejection of the bid.” |emphasis added]. As noted
above. the similar GSA form contains permissive language. Thus, the GCC form relied upon hy
the OPA is different and distinguishable from the form in IFB GSAQO64-1 |

Also with respect to the OPA decision relied upon by PDS and Docomo, the Af fidavit Disclosing
Ownership submitted by GTA in GSA064-11 was not false. It was simply incomplete. GTA
stuted correctly that it was owned by AP Teleguam Holdings, Inc. and that the subsidiary LLCs
were owned by Teleguam Holdings, LLC. GTA madvertently omitted information that the
company was owned by others prior Lo the sale of the company in June of 2011, The mistake was
a simple. unfortunate oversight. There was no attenapi here to provide misieading information.
The sale was widely publicized in the Guam media and the identities af the selling and
purchasing entities were widely disclosed. Thus. the facts of the GCC case are distinguishable
from the facts here. Moreover, the OPA noted that the GCC Procurcment Officer made no
written delermination pursuant (0 2 GAR § 3H09(mu6) granting correction of the minor
informality. " This regulation provides:

Determination Required. When a bid is corrected or withdrawn. or correction or
withdrawal is denied, under Subsection 3109(m)(5) of this Section, the Chief Procurement
Officer, the Director of Public Works. or the head of a Purchasing Agency shall prepure a
written determination showing that the reliel was granted or denied in accordance with these
regulations. exeept that the Procurement Officer shall prepare the determination required in
Subsection 3109(m )4} A) of this Section.'*

Thus, it is within the discretion and authority of the Chief Procurement Officer 16 make a writlen
determination allowing correction of minor informalities. The purpose of this authority is clear:
io allow corrections of non-material issues. As discussed below, so-called bidding conditions
required by the IFB will not convert bidder qualifications reflecting on responsibility into matters
of responsiveness. The OPA itself has issued conflicting decisions on this issue. It is in the
interests of the government for the GSA 10 follow the purposes and intent of the procurement
laws and regulations and grant a correction of the minor informalities.

" The protests cite 10 b iie Appead of Pacifie Daia Svsiems, har, Appeal No. OPA-PA-10-005. Decision (Jan. 10,
MRS

"k at p. 200, lines 4-6.

Yl atp. 14 lines 5-8.

" Id. at p. 14 dines 17-22.

Y 2 GAR § 31109mi6)



For the foregoing reasons, GTA hereby respectfully requests the Chiel Procurement Officer (o
make a written determination granung correction of the minor inf, ormalities in GTA's bid.

GTA’s Bid Is Not Non-Responsive

Responsiveness of a bid is defined in the Guam Procurement Law as: g bid which conforms in
all material respects 1o the Invitation for Bids.""" The procurement regulations regarding
corrections of minor informalities, provided above. above allow correction of minor or
immaterial mistakes. Thus. if a mistake is not material, it does not render a hid 'non-respunsive. H
2 GAR § 3109(m)4)(B) describes material and prejudicial conditions as issues involving price,
quantity, quality, delivery, or contraciual conditions, None of the mistakes in GTA's bid involve
any of these enumerated conditions. The mistakes are not material and they do not render the
GTA hid non-responsive.

Issues of The Affidavit of Ownership, Business Licensing and Certificate of Anihority Are
Not Issnes of Responsiveness

The Procurement Regulations enumerate the standards of a bidder's responsibilit y as follows:

L. the appropriate financial. material, equipment. facility, ind personnel resources and
expertise. or the ability to obtain them, necessary 1o indicate its capability to mear
all contractual requirements;

i satisfactory record of performance:

a satisfuctory record of integrity;

qualified legally 10 contract with the territory; and

supplied all necessary information in connection with the inquiry concerning
responsibility, *

RN

Issues of licensing and centification to engage m telecommunications business in Guam clearly
2o to the sundard above relmed to the bidder being qualified legally to contract with the
government,

Shareholder disclosure allows the government 1o know the identity of the bidder or the bidder’s
owners. The same affidavit form requires disclosure of the identity of persons entitled to recejve
a commission, grawity or other compensation for assisting in obtaining business related 10 the
bid. Moreover. the statute requiring disclosure of major sharcholders, S GCA § 5233, was placed
in Part D, Qualifications and Duties, of the Guam Procuremem Law. Thus, the purpose of
disclosure of ownership relates most closely to the standard related 1o the bidder's record of
integrity. It clearly follows that the issues of shareholder disclosure, licensing and cenification
go directly to a bidder's responsibility, not responsiveness of the bid.

"5 GCA § 52011p).
‘ See John Thos, Brown. A Guam Procuroment Process Primer, Ver, 2.4, §VHIn2np 9712011
"2 GAR§ 3116(b)2)A).
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With respect 1o responsibility determinations, an OPA procurement decision noted:

These concepts are ofien confused. paricularly when the IFB contains specific
requirements concerning hidders” responsibility characteristics such as the requirement
for submission of information relat ng o responsibility. As a general rule. matters that
deal with bidder responsibility cannot be converted into matters of responsiveness
merely by inserting a provision in [sic] into the IFB requiring rejection of bids tha do
not comply. '

Thus, the fact that GSA064-11 contiains these specific responsibility requirements does no

convert them into matters of esponsiveness and the inadvertent omission of such information
cannot in and of itself render the bid non-responsive.

In fact. the Procurement regulations require GSA and the Chicef Procurement OfTicer 1o base “on
any available information™

(B) Information Pertaining (o Responsibility. The prospective contracior shail supply
information requested by the Procurement Officer concerning the responsibility of such
contractar. I such contractor fails 10 supply the requested information. the Procurement
Officer shall base the determination of responsihility upon any available information or
may find the prospective contracter nonresponsible if such failure is unreasonable. !’

The determination of whether a bidder's {ailure 10 provide the information is unreasonable first
requires GSA 1o conduct an “inguiry with respect to responsibility. "™ Failure of 4 bidder 1o
promptly supply information in connection with such an inquiry is a ground for 1 determination
of nonresponsiblity. "

Other Grounds in PDS’ Protest Are Unsupported and Irrelevant

The submission of GTA s bid in the coliective name of Teleguam Holdings, LLC. and its whol] y
owned subsidiaries is permissible. PDS poinis io no specific IFB requirement or any statute or
regulation that prohibits this because none exist. The subsidiaries are appropriately licensed and
certified to operate. The subsidiaries are entirely owned by Teleguam Holdings, LLC. and
operaie only to support their parent corporation. PDS offers no support for its position and u
should be disregarded.

GTA has specified the SPINs and SPACs that it holds under its various subsidiaries, These
designations have been available 1o the Governmemt of Guam since the privatization of the Guam
Telephone Awthority and the federal benefiis have continued uninterrupted since then. PDS
offers no support for its position and it should he disregarded.

" in the Appeai of fanes and Guerrere Co., Ine., Appeal No. OPA-PA-07-DUS. Decision pp. 6-7 (2008) (citing
Cibinic & Nash. Farmation of Governmen € ontraces 3 pp. 545-546,

" 2 GAR § 3116(b)2)(B),

" 2 GAR § 311601).
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Conclusion

Based upon the foregoing, it is incumbent upon GSA 10 follow intent and purposes of the
procurement law and regulations. GTA hereby respectf ully requests GSA 10 aflow correction of
the mistakes in its bid or. in the allernative, to conduct an Inquiry with espect o GTA's
responsibility. GTA stands ready to provide all information necessary Lo show our responsibility.

‘Sincere%y.f =)

/ f o - .
/!K%g/"f ;{\y.\‘ /
e

Andrew S. Queriga
GTA Generalt Counsel



Eddie Baza Calvo GENERAL SERVICES AGENCY Ray Tenorio
Governor ' {Ahensian Setbision Hinirat) e LiBULEREN GoOvernor

Department of Administration
Berita A. Manglona 148 Route 1 Marine Drive, Piti, Guam 96315 Anthony C. Blaz
Direcior Tel: (671) 475-1707 Fax Nos: (671} 475-1727 / 475-1716 Deputy Director

April 18,2012
Memorandum

GTA

Attn: Ms. Jennifer Sgambellur
624 N. Marine Corps Drive
Tamuning. Guam 96913

Re: Major Shareholder Affidavit and Commission
Dear Ms. Sgambelluri:
Please provide an updated “Major Shareholder and Commission™ affidavit for Bid No.
GSA No. 064-11 by 2 pm on Thursday, April 19, 2012. Your prompt response will aliow
GSA to move toward closure of this bid evaluation,
If you have any questions, please feel free to contact GSA at 475-1710.

| Ak A

é‘ CLAUDIA S. CFALLE
Chuef Procurement Officer

%mm;i;

COMMITED TO EXCELLENCE
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524 North Marine Corps Drive
Tamuning, Guam 96913

Claudia Acfalle
Chief Procurement Officer ' 7\\
Government of Guam General Services Agency

148 Marine Corps Drive
Piti, Guam 96915

Subject: Updated Major Shareholder and Commission Affidavit: Invitation for Bids No.
GSA 064-11

Dear Ms. Acfalle:

Pursuant 1o your request of April 18, 2012, auached here is an updated “Major Shareholder and
Commission” affidavit for Bid No. GSA 064-11. Please note that en March 26, 2012, the Guam
Public Utilities Commission, in Docket 11-14, issued an Order approving the transfer of
Certificate of Authority and Eligible Telecommunications Carrier Certificate from GTA Telecom
LLC 10 Teleguam Holdings LLC. Under this order, Teleguam Holdings. LLC is now the sole
entity providing telecommunications services under these certificates.

Sincerely,

//“«: // ~
g “ ) /
{/

Anerw S. Quénga
GTA Legal Counsel
Phone 644-1609

squenga@egta.net

Altachment (1)

EXHiBI ,;/Z_,




Affidavit Disclosing Ownership and Commission

Tarritery of Guam }
) 58,
Hagatna, Guam ) P
A, {, the undersigned, JOHN 1. KIM, heing first duly sworn, deposes and say that | am an suthorized representative of the

offeror and that (please check only one):

{3 The offeror is an individual or sole proprietor and owns the entire {100%)} interest in the offering business.

{ ¥} The offeror is a corporation, partnership, joint venture, or association known as Teleguam Holdings, LLC., and its wholly
ewned subsidiaries GT8 Telecom, LIC., GTA Services LLC. Pulse Mobhile, LLC. (please state name of offeror company), and the
persons, companies, partners, or joint venturers who have held more than 10% of the shares of interest in the offering business
during the 365 days immediately preceding the submission date of the proposal are as follows {if none, please so state).

Name Address % of interest

Shamrock Capital Advisors 4444 W. Lakeside Drive 60% of Teleguam Holdings, LLC

Will wynperie Burbank, CA 91505

GE Asset Managemeant, Inc 3001 Sunset St. 29% of Teleguam Holdings, LLC

Dan Furman Stamford, CT 06905

Teleguam Holdings, LLC 624 N. Marine Corps Drive 100% of GTA Telecom, LLC, GTA
Tamuning, Guam 96813 Services, LLC, and Pulse Mobile, LLC

Ownership of Teleguarn Holdings LLC changed on-or about june of 2011 to:

AP Teleguam Holdings, inc cfo National Registered Agents, Inc. 100% of Teleguam Holdings, LLC
160 Greentree Drive, Suite 101, City of Dover
County of Kenit, DE 19904

o3

Further, | say that the persons who have received or are entitied to-receive a commission, gratuity or other compensation far
procuring or assisting in obtaining business related to the bid or proposal for which this affidavit is submitted are as follows (if
nong, please so state):

Name Address Compensation

NONE

]

{f the owrership of the offering business should change between the time this affidavit is made and the time an award is made
or 2 contract is entered into, than | promise personally to update the disclosure required by 5 GCA §5233 by delivering another
affidavit to the Government.

-

i A :} !.&’ . - M"""'

pate: ¢t~ 14 ‘.

John J. Kim, Vice President, Controller

Signature of individual if bidder is a sole proprietorship;
Partner, if the bidder is a partnership;

Dfficer, the bidder is a corporation.

¢,%2&{

Subseribed and sworn to before me this { 1

day of ﬁ(ﬂ‘é 0 /2

wodioi A L L

Notary Public

In and for the Territory of Guam MARIA TISHA M. MAKIO
My Commission Expires: NOTARY PUBLIC
In and for Guam, U.S.A,

My Comumission Expires: Dec. 2§, 2655
IgonhMmCmpsDr Tam:mmg%?is\




TERRAS AND CONBITIONS

PLEASE READ THE TERMS AND CONDITIONS CAREFULLY, For the purpases of this dotument, the tarm “GYA” refers to GTA TeleGuam LLC and its afflliates (GTA Telecom LLC, GTA Services

bic

LLC and Pulse oblle (LLC dba MPULSE) and the words "you” and “your refar 1o the entity that has signed this Agreement. The word “Services” Includes snd incorporates wireless,

s

d, digital tel , anti/or other services ordered on the Customer Appilcation &nd any additiona! services you may order or obstaln from GTA at any time that aze not enpressiy
'

¢ by anoth t you slgn with us. The word “hgreement” includes and Incorporates the Customear Appiication, the Terms and Conditions, the GT4 rules and policies applving

-3 L
to the use of the Services, and any GTA addendums that Vou may sign at any time,

By signing this Agreement:
{1}

You acknowledge that you are ar: adult, elghteen (18} yaars or oider. I this is a business aceount, you acknowledge that vou are suthorized to act as an agent for your company,
comporation, partnership, or other business entity,

(2} vouhave read, understood, and agreed tg be bound by this Agreement.

(31 GTawill provide the Services as indicated in the Customer Application to you for the period stipulated refevant to the Services ordered. f You cancel this order at any time prior
to the explration of the initial term, you may be charged a termination charge as deseribed below, relevant to the Services ordered,

General Terms & Conditians
i

il

i,
i,

i

RULN

X1,

Accl e of Agr You ack fedge and accept this Agreemant by {3} actlvating or using the Service; (b} signing the Agreemant; (c) orally or electronically accepting the
Agreament. If you do not accept this Agreement, GTA will be untler no obligation to provide you with these Services,

Rew and Existing Customers. A New Customer is defined as an individual or business entity that has NOT had ACTivE Services with GTA for slnety {30} days and does not have any
autstanding balances. ifa customer does not mest the above erlterls, then Shey will be defined as an Existing Customer, (Fa former Customer attempts to activate terminated
services within 90 days, this account will NOT be considered a fiew Customer but rather a reactivation of an existing Customer and/or Services. Customars are identified by (hut not
timited to): Name, Business Name, DBA, Mailing or Physical Address, Soclal Security Number, Federal Yax iD or £10,

Eligititity Requiremants, GTA may have eligibitity requirements, terms and canditions that are in addition to the Terms ang Conditions describad heren.

Authorized User(s), You, as the primary account holder, can add one {1} autharized user to Your accaunt by turning in a written document to GT4 confirming the appointed authorized
user. You and any Authorized User an your account will have access to account information and wiff have the abifity to make changes to the account. Authorized Users cannot add or
terminate end users, Hines, subscribers, or Services an the account. i€ vou add an Authorized User @ your account, they will be able o accass and make changes to your sccount,
These changes will be binding on you. You or the Authorized User may request to switch to another Rate Plan, and if we authorizs the change, fees may apply. Authorized changes
may require your agre to a new mini term and/or new Terms & Conditlons. You agree to hold GYA, its employees, staff and management harmiess from any fitigation or

Services, You request Services and agree to pay afl charges for the Services at the applicable service ratas for the selected service plan(s) by the due date indicated an your involge.
The rates for Services provided will be billed to you as outlined In the Cust plication and are bject 1o change withaut notice. Charges may include, but sre not limited to: the
manthly charges, applicable taxes, and any other vecurring or nonrecurring charges establisher by GTA. if you do not pay in a timely manner, upon approprlate notice, the Services
will be disconnected. GTA may suspend, modify or termi Your service for any reason or no feasun upon 30 days notice.

Misuse of Servicas, Notwork, or Devices, You 3grae not to use the Services in s manner prohibited by any Federal or Guam law or Regulation. You agree not to misuse GTA Services,
the GTA network, or any devices which may adversely impact, affect or Interfere with the GTA network, service levels, operations, reputation, ar abllity to pravide quality service to all
subscribers as a whole, GTA reserves the right to pratect its network from misuse, haem, compromised capadity or degradation in perfarmance which may impact network
perfarmance for slf Customers, WE MAY LIMIT, SUSPEND OR TERMINATE YOUR SERVICES OR AGREEMENT WITHOUT NOTICE FOR ANY REASON, ¥ you, any user of your subscribed
Services, or any user on your account are found In violation of this Agreement. Misuse can be defined as (but not limited to): (1) using devices or the Servicas to engage in unlawful
activity, ar engaging In conduct that adversely affects our customers, employees, business, or any other persons); {2} by “spamming” or engaging in other abusive or unsoliclted
communications; (3) excessive data usage through server devi or host comp i » including (but not Uimited o) web camera posts or broadcasts, automatic data faeds,
automated machine to machine connections or peer to peer file sharing, lines for full time or dedicated data connections, Tampering, madifying, or reprogramming devices used to
access Services is prohibited, Rebilling or reselling our Services without authortzation is prohibited,

Bills and Payments/Late Charges. illing will commence on the date your Services are activated. With this Agr L, you have d to responsibly pay in full each monthina
timely manner ajt charges refating to: {3} subseription of Services; (2) any usage based Services; (3) instalfation or activation, change and disconngction of Services; (4) off applicable
local and federal taxes and surcharges; {5) any additionat charges and faes assaciated with the Services. You may be required to Py a security deposit or advance payment for
Services as a requirement or the time of application, to offset against any unpald balance on your account, or as otherwise set farth In thesa YOS or permitted by law, interest will not

institution. GTA reserves the fight to investigate and review your credit history. inthe event of g bill dispute for any telecommunication services provided, you must flle the dispute
with Customer Service within fifteen {15) days from the date of the disputed involce. GTA will have thirty (30) days from the date you file the dispute 10 Investigate the dispute. f the
dispute Is In your favar, a credit adjustmant will be made 20 your account. If the dispute Is in GTA’s favor, you must pay the disputed amount to include any outstanding balance to

Pricing ~ Term Plans, Bundle Discounts..-When you purchase the Service, you agreed to spacific price and plan, which may have induded a term of months, one year ar two years
("Term Plan”), Simitarly, some plans may offer 3 discount on the Service if ¥ou1 sign up for other Services (“Bundle Discount®]. You agree to maintain your Service and the other




the arganizatien, You agrae thst any change or rerovel of your diszount, based on vaur affiliatlan with ¢he organization or the organization’s sgreement with B4, shall not ba
considered (o have 2 material adverse effect on you.

MW Misisum Contrare Perlod, GY& offers o varlety of price plans, programs, and promotions {"Plars"} in which a fonger minkmum contract period is required, I these cases, the
miniun contract period varies depending on what type of Service you are applylag for. Please read bolow far more information.

XL Customer Premises. You agree to grant GTA 2 right of way by the shortest practical route gver your Premises for the purpose of Installing, removing, connecting, disconnacting,
maintaining, troubleshoating, raplacing, servicing, and auditing applicable Sarvices and equt 1V ¢o pravide you that service, Vou also represent that such grant hag been
obtained in writing from the premizes owner, GT4 may request fram you additional documents, including vight-of-way agreaments, In order to malntain atcess in the future, Oy
employees and designees will show their company identification upon request and in most cases have GTA signage on their vehicles. You are respansibie for maldng the premises
avallable, by appoi . for i ton, audit, repalr, replacement and/or removal of the cable facilities, 1§ vou continuously fall o refuse access to the equipment, GTA may
tesminate your service. Al installations, removals, and other work done by GTA on Vour premises shall be done in o goad and workman-like N, T, due to the effects of
normal workmanship which may remaln after the removal of T4 eguipment, the following conditions must apply: (2} GYA shall not be held liabie for any damage, such as holes, in
walls, cellings, fioors, or any other locations fIECassary to provide Services; {b} GTA and/or our 8gents are not be permitted to move furniture or appliances,

KV, Cable Fucilitles, Alf outside cable facilities installed ) to this Agr on yaur premisss are and shajl femaln the property of GTa, You will not ang shall nor permit others to
move o tamper with the outside cable facllities or use It contrary 6 this Agraement. You are Fespansibfe for any damage, other than normal wear, done on the outside cable factiitieg,
If the Services are terminated for any reason, at GTA' option and direction, you shall make the premises avalfablz for the removal of the cabie facility. GTA does not guarantee that
repairs on cable facilities wili be made within a specific time frame or after narmat business fours, on weekends, or on holidays.

%Y. Equipment. GTA wilf provide you certain equipment, such as a modem, gateway, or Optical Network Termina} {ONT) {ali of which Is herain cailectively refarred to 25 "Customer
Premise Equlpment,” or CPE) which may be required for broadband and digltal television services, AUGTA equipment will semain the property of GT4 and must be returned to GTA
upon termination of this Agr for any reason, Any CPE will be either a new or a fully inspected and tested refurbished unie, Meitha, ¥ou fior a third party may change, interfere
with, or block accass 1o equipment data or sottings i you make modifications that make the CPE inaccessible remotely to GYA technicians, you wilf be billed for the repair and re-
canfiguration of the CPE, I any equipment you lease from GTA are stolen, iost, or become damaged {except for normal wear-and-tear), then you will be responsible for the full cost of
replacement. Other than the CPE provided to you by GTA for use with the service, you must provide all equipment, devices, and software necessary to recelve the service, GTA cannot
Buarantee the abifity to sunport non-GTA provided hardware or its compatibility with our Servicas, IF 2 GTA techniet 's visit Is required to reconfigure pre-owned or nan-GVA provide
hardware, an additionat charge may be applied, Regardless of whether the equipment used to access your service Is awned by you or GTA, GTA reserves the right to mansge such
equipment for the duration of vour service. Vou are responsihie for returning alt CPE in “like new” candirion vilthin 14 days of canceflation of Vour service, elther by you ar by GTa,
“ike: wew” condition meansg the eguipment endfor accesseries appears unused without scratches or unnatursl weaslts, i les origlnal container, with all orlginal contents. Faliure to
return the CPE ¢o GTA In “lite new” condition within the allotted time frame after cancellation of broadband service wifl result in a charge to your account equal to the replacement
price of the CPE. The charge may be deducted from your deposit or any amounts prepald by you, eharged to your card or bitied to your account. The value of the CPE Is determined by
GTA at lts sole discretion.

WL US Milltary. GTA s a supporter of the US Military and makes avery effort to assist active duty mifitary customiers in managing their Services, If You, as an active member of the US
Military are given permanent relocation orders off of Guam, GTA will walve the Early Termination Fee(s) assoclated with breaching the term agreement or contract if any, provided
that you furnish proof of these new relocation orders. Please read below for more information of what equipment and/or accassories You may be charged or billed for,

WV Communication and Notices. Notices, updates, new products and/or Sarvices may be sent to you by written notice, which may be on or included with your bil. GTA may also send
natifications to you by posting the notification on Www.gta.net, amall, voicemail or by text messages. ;

KV Attorney's Fees, You shall be Hable for all reasonable costs Incurred by GTA In enforcing its rights against you under this Agreement, including ble costs of coll £ unpaid
charges and (in the case of any action in which GTA is the prevalling party) reasonable attorney’s fees and expenses of fitigation, .

XK. Default/Termination or Discontinuance by GTA. GTA may, without notice, terminate or tempararlly discontinue your service ifyou are in default of this Agreement. Default shall
Inciude: (1) any failyre by you to pay any undisputed as provided In this Ag 3 {2) any breach by vou of any tal provision of this Agy 2 {3) any unlawful use of
GTA Services or use the Services in a manner that may interfere unreasonably with the Services vaed by other Customers or interfere with GTA's ability to provide Services to others,
whether unlawful use or interference is by you or any other user of the Services. Termination or temporary discontinuance of Services shall be in addition to any and ait other
remedies provided in the Agresment, or that may be avallable at law and in equity. in addition to the f; golng, GTA may terminate or disconti Services without liabifity in the case
of any governmental prohibition or required alteratlon of the Services,

XX, Force Majeure, GTA shall not be liable for any delay or fallure in performance of this Agreement, to the extent such delay or fallure Is caused by an event of Force Majeure, Including
{but not limited to) fira, flood, war, steike, orders of civil or military authorities, omissions of common carriers, warehousemen or stuppllers, or other cause beyond its reasonatle
control. Any such delay or fatlure shail suspend the Agreement until the Force Majeure condition ceases, and the term shall be extended by the fength of the suspension.

XL DISCLAIMER OF WARRANTIES. GYA CANNOT GUARANTEE IT5 SERVICES WILL BE UNINTERRUPTED OR ERROR-FREE, OR THAT YOUR MESSAGES OR DATA TRANSMISSIONS WiLL NOT BE
LOST. ALLSEAVICES ARE PROVIDED “AS IS” AND WITHOUT WARRANTIES OR REPRESENTATIONS OF ANY KIND, WHETHER EXPRESS OR IMPLIED, INCLUDING (WiTHoUT LIMITATION)
WARRANTIES OF NON-INFRINGEMENT, MERmAMABILm OR FITNESS FOR A PARTICULAR PURPOSE. YOU ASSUME ALL RISK OF USING THE SERVICES AND EQUIPMENT. GTA pogs
NOT AUTHORIZE ANYONE TQ MAKE WARRANTIES ON 175 BEHALF, AND ANY PURPORTED EXPRESSION OF WARRANTY IS HERERY DISCLAIMED. ANy STATEMENTS MADE BY GTA
AGENTS OR In PACKAGING, MANUALS OR OTHER DOCUMENTS ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY, AND SHALL NOT BE CONSTRUED AS WARRANTIES BY GTA.

XXIL Technology. Telecom Yechnology capidly evolves and advances. For the fatest Information on GTA’s network and Technology, refer to www,gta.net.

JXIN. Assignment. Yoy may not assign this agreement or any interest in the Services with the prior writt of GTA.

XXIV. Password Protection. You are solely rasponsible for maintaining the confidentiality of any password or user name required to utilize the Services, You shall be lable for payment of
charges to your account made by any person using your password or user name untll GTA is notified that the conflientiality of a password or user name has been compromised,

XXV. Use of Customer Idendfiable Information. GTA will collect and use customer (dentifiable Information for billing, credit references, provisioning of sarvice, to solve problems assoclatad
with service, and to inform you of new products or Services that wilf better meet their needs, GTA may also use customer Identifiable Infarmation to market products and services, but
will not disclose or make available any customer identifiable information to any third partles seeking to market products, If you chonse not to participate In direct marketing of new
products and services from GTA, your Information will not be used for the purpose of marketing new products. GTA will not trade, sell, or disciose to any third party any form of vour
identifiable Information without the consent of you {except as required by subpoena, search warrant or other fegal process or in the case where fallure to disclose Information will lead
to Imminent harm to vou ar others). GTA may use your identiflable Infarmation to Investigate and help p W potentially unlawfut activit Y or activities that threaten the integrity of
service or network integrity, to protect itself against fraud, or to defend its rights in legal or administrative proceedings,

XXVI. Limitation of Liablities and Services. in no event shall GTA, its emplaypes, officers, representatives, suppliers, and suthorized agents be liable to you or any other party for any direct,
Indlrect, spectal, incidental, consequential or punitive damages, or any other damages or losses whatsoever arlsing directly or indirectly from your use of the Services, regardless of the
cause of actlon, Including negligence, and even if GYA has been advised of, or could reasonable have foreseen, the possibility of such damages or losses, GTA's sole and exclusive

but for such Interruption or fallure based on a prorate basis. Without fimiting the generality of the foregoing, GTA is not tiable for (1) the delay or fallure in performance or Services
resulting from an act of force majeure, Including without fimitation: acts of God, natural disasters, typhoons, cammunications fallure, governmental actions, shortage of labor or
materlals, vandatism, terrorism, wars, strikes, or any reason beyond b i; (2} any act or omi of a tel carrier whase network facllities are used in
establishing connections to points which GTA does not directly serve; (3) defamation ar copyright infringement arising from material transmitted or received over GTA's network
facilities; (4) Infringement of patents arising from combining or using your facilities Or equipmient with GTA’s network facliities.

XXVil. Terms and Conditians are subject to change, We may give you notice of 5 change by posting the change on www.gta.nat, by email, or by written notice which may be on or intluded
with your bill. Such notices will be considered given and effective on the date posted.

NMPULSE™ Sectian

8 Credit Approval and b, posits. Acceptance of this Ag by GTA is dependent on approval of your credit. GTA hag the right to investipate and review your credit history and/or
payment record IF you have an existing account. On the basis of that Investigation and veview, GTA may require you 10 make s suitable deposit to Buarantes payment of tharges for
services. A eredit card will be requested from you and will be kept in the System as non-recurving If you are not enrolfed n AUTOPAY. If you do not have & credit card, then the
minimum depasit is $1a0 regardiess of an approved credit store. Upon termination of your wireless service, or upan the first billing cycle after the twenty-fourth month of wirefess
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Y,

i

i,

I,

XL

X,

Xiit,

service, whithover comes fiest, GTA has e right to apply the deposlt ogalnsy any sutstandiog wirclecs service ehzrges 67 any other amount owed ta 6T, I you are terminating the
Agreemant, any ramalining balance of the depusit will be refeased to you ks the last hnowsn address withis approuimately 20 days. If you soitinue recelving wiveless servicas under the
Agreement, any credit balanc ¢ lag afeer the degostt is plicd will ba oppiied to any emounts that msy b owlag be GTA in the futurs, GTA wilh Issuz & refund upon recuese to
any customier whose aceount s in Goud standing after the satisfaction and compietion of the contractual term, :

Charges Assoctated with Wireless Services, As stated In Sectlon ViY. of ¢the General Tevms and Conditlans, you are responsible for paying aff charges ond fees associated with the
Services. Charges associated with GA's wirelass services include but without limit to: monthly recurring service charges, alrtime, vaavrdng, long distance, toll chiarges, 5045 Essares
wirether read or unread, images, sound fifes, dats, features such @ Intarnet access snd voicernal, calfing services such as directory assistance and calitng card use. You will be charged
for more than ane coll when You use certain festures resulting in ousltiole inbounded or authound calls such as calt forwarding, call walt 2, velcemali retrieval, and confererice caliing,
Except to the extent prohibited by faw, bitling of raaming charges o sarviees used may be delayed ar appiied agalnst your service. Roaming and ather calf rating times are dependany
on the location and time of the network equipment providing the service for 2 particufar eall. Usage chargas wift apply as sequived for services sueh as directory asslstance, roaming
charges Incurrad outside of GTA's wireless home network, long distance charges, and per minute of use charges, Alrtime wsage is biflzd n fuli minute Incresaents, fractional and partiaf
Increments are counded up to the next full minute increment at the ent of each call for biting purposes.

Nights and Weekends. Nights ave 7:00 paa. t0 6:59 a.m. Weekends are Friday 7:00 p.m, to Rionday 6:59 a.m,

fobile to Mehlle. GTA mabite to moblie mi are mi used b GT4 wireless subscribors while on the GTA wireless aetwork {and nng raaming.j Michiiz to mobile applie:
&0 the account of phone number wien direetly dialing or recelving calls from any other 6TA mobile phone number within the GYA network. Calts vy GTA Voicemall are not considere
wwbile to mohile minutes,

Data Usage and Biling. GPRS/EDGE/IG data usage will be charged as specified in voue Rate Plan. Data transfer is bifled In full kitobyte incraments. Actual data Eransport is rounded up
fo the neut full kilobyte Incremant at the end of each data sesston for billing purposas, Gverages wilt be billag by the lilohyte or 25 specified in your Rate Plan. Some devices such as
Smartphones, Blackberrys and IPhones can generste data usage without user intervention. This €an generate unerpected charges when roariing outstde GTA" home netwart:,
Winkmum Contract Perind, As stated in Section XiL. of the General Terms and Conditions, GTA offers Plans In whick 2 longer minimum contract perlad is required. Unless otherwise
indicated, i you opt into & Plan, a two-year minimum cantract perlod will 2pply. At the end of the minimum term, this Agreement shall be renewed automaticaliy thereafter on a
month-to-month basis (that ks stilf subject ¢o this Agreament as modified) or uneit tarminated by elther party. If vou terminate the service before expiration of the minlmurm term for

wiaimum contract on volce and data services ave subject to an Advenced Data Davice ETF of $180 for each phone number per contract year in addition to the standard ETF terms and
condltions, These tesmination fees may be deducted from your depiosit or any amounts peepate by vou, charged ty your card or billed to your account, If Vo opt into o new Plan, you
enast fulfill the Terms ang Conditions of the current plan anless enpressly walved by GTA,

Vriak Period and Return Baiicy. When you Initiate 5 new wireless savvice with GTA, You are given a periad of 14 calandar days from the date of service activation (the “Triat Pertod”) in
which to cancel the service without incurring any early termination fee, subject to the fallowing conditions: {a} You must pay for ali wirgless services raceived and other charges
incurred prior to cancellation whith Includes but not limitad 1o, a nen-refundat , B time activation fee of $25 per phone ber; (b} The 14 calend: days or the “Trlat Perind”
refers only towards the service and not t ds equl Equi, t exnchanges must be mads within 3 ealendar days of the activation date. If you purchased a subsidized
equipment andfor secessories n connaction with any news service, and the promotional price of the equipment and/or accessorles was less than the replacement/ne contract price at
the time of service activation, the and/or les must be returned to GTA in “like new” condition within the Trial Perlod with proof of purchase, or vou will be charged
for the difierence between the subsidized promotional prica ang the replacement/no contract price of the equipment and/or ries. If the equip andfor acci fes are
returned in “fike now" conditlon, you will recelve a refund in the amount of the purchased price. “Like new” condition means the if and/or i85 appears unused
without scratches or unnatural marks, in its original container, with alf originai contents, For GTA wireless davices, the unit must have no more than 60 minutes of call time as
Indicated by the call timer, A restocking fee of $25 will apply with or without a service purchase. Out of Box Fallure (OBF} ~ If equipment and/for accessorles are returned and have
been determined by an approved technician to be an OBF, the equipment and/or accassorles shafl in the discretion of GTA elther be replaced, with the approval of authorized
managerment, of repalred with loaner equipment provided to you. Al OBF returns must be made within 3 days of ariginal purchase, if the OBE returned can be repaired by a GTA
technlcian, no penalty shall be assessed to you. i yeu raturn the equipment and/or aceessories and the damage is determined to be 2 fesult of misuse or abuse and can be repaired by
a GTA techniclan, the Rolng rate of repalr shall be assessed. i you waive repair, the equipment and/or accessories will be returned to you. All damaged quipment and/or ac ias
where repalr has been declined, do not comply with OB requirements, or returned after the first 3 days from initial purchase shall be your sofe respongihflity,

US Military. If you purchased any subsldized equipment and/or accessorles in connection with any servica contract ang the promotional price of the equipment and/or accessories
was less than the replacement/no contract price at the tima of service activation, you may be charged the difference bety the suk i pr al price and the
replacement/no contract price of the equipment and/or accessorias if you are within the first year of the service contract. If you are within the second veer of the service contract, you
will be charged 5084 of the difference batween the subsidized promotionat price and the replac /no act of the equip and/or les. Thisisnota penalty fee;
rather this Is a means for GTA to recover assoclated costs, such as Iabor, advertising, equipment subsidios and all other assaclated costs in acqulring a new Customer.

Numbers. Except as provided by taw, you have no proprietary or ownership rights to or interests In a spetific taloph £ gned to your equipment or . GTA may
change the access number assigned to you and may require you to modify wireless telephone equipment accordingly at GTA’s Except as permitted by law, you may not
assign a telephone number to any other equipment, and shall not program any other number into equipment provided for use with GTA services. GTA may deactivate or suspend
service to any number without prior notice if unlawful or fraudutent use of & number Is suspacted,

GSM Phones/Devices and Other Carrler Networks/Phones. You may purchase a phone from someone other than GTA, provided that it must be BS0/1900MHz G5M/GPRS/EDGE
wireless device that Is compatible with GTA’s GSMm . GSM ph /devices do not all use the same technologies. GTA does not guarantee that alf services and features will be
available with such equipment. GTA GSM Phones/davice: may be d to accept anly a GVA $IM card.

Lost or Stolen Phones, i your wireless telephone or other wirefess device Is lost or staten, you will remain liable for sl charges in connection with usage of the wirelass device untif the
theft or loss Is reported to GTA and to the police. A copy of the palice report must be filed with GTA. After reporting the theft or foss to GTA, you will remain llable for alf non-usage
based charges, as provided in this Agreament.

Call Privacy. The GTA ¥ uses radio ch Is to transmit communications. Customer's calls may be monitored by third persons acting within the low, and GTA will cooperate with
Intercepting and disclosing calling records, volce and data transmisslons, accounts and other information, pursuant to {awful subpoenas, court orders and the like. Your transmissions
may also be monitored by persons acting outside of the law. Call privacy cannot be Buaranteed, snd GTA will not be Hable for any lack of privacy while uslng GYA equipment or
systems,

Wireless Local Number Portability. You may have the capabiiity to transfer your wirelass ber to her wireless carrier or have the abllity to bring your wireless number to us,

For detailed information abaut Local Humber Portability, please contact GTA Customer service at (671) 644-4GTA (4482}. You will not be able to transfer your number if your account
has been disconnactad for anyreason. If you are porting » prapaid account, your prepald account must not be explred. You still remain lable for all charges incurred resulting from
your wireless service with us or vour wireless service with your former wireless carrier; this includes but not limitad to cancellation fees, monthly access fees, overages, long distance

and all ather expenses assnclated with vour wireless service, GTA reserves the right to charge a one-time $50 port out fee to recover costs incurred with Wirelass Local Numbar
Portabifity.

RAPULSE™ Prepald Section

|8
i,

.

You accept these terms and conditions and agree to be bound by them at the point of safe of aCard.

The number printed on each Card {comprising the PIN or PUK RNumber} is unique to that Card and you shali be sotely respansible for safeguarding such number or any other access
number or password from any unauthorized use. GTA shall not be tiable 10 you for any losses, damages, claims, liabilities, costs or expenses suffered or incurred by you cesulting from
the theft, misuse or unauthorized usage of the number printed on the Carg ar other related services such ¢ web access,

Each Card has an expiration date after depostt into yaur account. A $5 card expires 15 days after deposit into an account. A $10 card expires 30 days after depasit into an account,
Both 520 and $50 cards axpire 60 days after depositinto an account. When depositing 2 Qwik Charge eard into an account with a valid balance, the greater of enpiration dates shall
apply. In the case of a Qwik Share, the greater of expiration dates shall apply. When purchasing 2 deposit using a credit card, the expiration date shall be 60 days from deposit
regardless of the amount purchased. Unused alrtime will be forfeited unless used by expiration date.
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Changing commences as saon as the calf, data, or leit messege is processed or received By you.

You shall use the Card and the Services in accordance with tocal and federal law. GVA shall net be lisbis for any tosses, damagas, ltabilfitizs, costs or exp suffered or b I by
yau cesulting from the falfure by you to do 50, You shall indesnify GYA from any losses, dzmages, claims, fiabilities, costs {including fegaf costs on 5 ful inderanity besls) and expanses
suffered or Incurred by GT4 as 3 result of or arising from the misuse or wrongful usage of the Card,

Witheut prefudice to MPULSE Prepalg clauses 2 to 4 above |, the tiabiity of GTA to vou, whether In contract, tart ot otharwise, in refation to the Carg shall bie limited to the price of the
Card.

SPYDER™ Section

t.

.

Wt

wii.

Wit

Watianat Exchange Carrlers Assaciation Tarlf. Broadhand sevvices are provided by GTA under Sections Band 17 of the Nationa! Exchange Carrlers Association {NECA] Tariff FCC Mo, 5,
which is made part of this Agreement. The terms and conditions stated in this Agreement are subject to revicions in the NECA Tariff and/or mandated by the Federal Communications
Commission (FCC). :
Local Exchange Service Lines, Broadband services will be provided over existing GTA local exchange service lines. Thus, rates and regulations for broadband services are In addition to
the rates and ragulations for focat exchrange services. If you apply for Data-Only broadband seruices, GTA may provide the brosdband service over the physical local foop connaction
capable of simultaneous valee and data communications to your premise. if you decide to teeminate and then recannect your broadband service, the reconnection of vour hroadband
service will be considered a new installation subject to the rates and regulations for broadiand sesvice and local exchange service where required.
Inside Wirlog & Installations. You hava the option to have GTA install any Inside wire fequired or ko have a third-party contractar do the installation, However, if you choose 10 hire
third-party contractor, other terms and conditions may apply. GTA does not rep tore an installation by you or 3 third party chosen by you wili enable you to

i, lly access, op , O use the broadband services, nor that such Installation witt not cause damage to your computer, data, software, files or peripherals, In addition, GY4,
and its agents and contractors shall have o Hability whatsoever for any damage, or for the faifure to pragerly install, access, use or operate the equinment or broadband services by
you who chaoses this method of Inctallation, The foregoing Wimitation of ilabifity is in addition to and shalf in no way be construed to limit any and ali imitations of liability set forth
eisewhere In this Agreement,
Broadband Service Speeds. Because broadband is distance sensitive, you must be located within a serviceable loop distance from 3 GTA Serving wire canter, Broadhand peak speeds
e not guarantead by GTA due to the factors that may affect the actual speeds delivared including loop dis ) condition of the cable facllities, Imitatians In GTA's natwarl: design,
and limitations in any CPE. Due to this, GTA provides broadband services as a bast effort seevice, and cannot guarantee upload or download speeds. i it has been determined by GTA
that your promises has enceedad the loop distance and broadband sarvice is not available, vou will not be of ‘aed any early tarmination feas for canceliing your hraadband service
requast,
Minimum Contract Period. As stated In Saction Kil, of the General Terms and Conditlons, GTA offers Plans in which o fonger minimum coneract period Is required, Unless otherwise
indicated, If you opt Intc a Plan, a ane-year minimum contract period will apply. Atthe end of the mini tarm, this Agi shall be d automatically thereafter on a
month-to-month basis {that Is still subject to this Agreement as modified) or until terminated by either party. If you terminate the Plan before expiration of the minimum term for any
feason, you agree to pay an ETF of $180 per contract year. These termination fees may be deducted from your depaosit ar any amounts prapald by you, charged to your card or billed
to your account. I you opt into a new Plan, you must fulfill the Yerms and Conditions of the curvent plan unfess expressly waived by GTA.
Trial Period. When you initiate a new broadband service with GTA, you are given a perlod of 14 calendar days fram which the date of service activation {the “Trial Period"} in which to
cancel the service without incurring any early termination fees. The Trial Perlod refers anly towards the service and not ¢ is equip You are required to return all CPE In “like
new" condition, which means the CPE appears unused without scratches or unnatural mariss, inits original container, with all original contents. Faillure to return the CPE o GTA In
“Hke new” condition will result In a charge to your account equal to the replacement price of the CPE,
Relocation of Services. You may transfer your broadband service lacation to a different tocation if yaur new location is within our serving area. If you relocate the broadband service
before expiring a minimum term of one year for any reason, you agree {0 pay a relocation fee of $100. If you have completed a minimum term of one year, you will not be: charged
any relocation fee for the braadband service, i you are relocating broadband and digital telavision services, you agree to pay a relocation fee of $59.95, These relocation fees may be
ded; 4 fram your deposit ar any prepaid by you, charged to your card or billed to ¥oUr sccount,
US liitary. You are required to return all CPE In “like new*” condition within 14 days of canceliation of your broadband service. Fallure to return the CPE to GTA in "like new"
condition will result In a charge to your account equal to the replacement price of the CPE,

SUDTV™ Section

.

i

Diglhtal Television (TV) Services. The terms and conditions apply to your use of the video and audio programming services and associated telecommunication services that GTA provides
and any equipment provided to you for use with the service, Digital TV services p led under this Ag t Is cantingent upon you having telephone service with GTA. The digital
TV services may Include vide o J, interactive programming and other enhanced video services. Fallura to maintain telephone service constittes a breach of this Agreement..-
Redistribution Pollcy. Some prog R may not be available in certaln areas due to fegal, regulatory, and contractual prohibitions, including restrictions of the Federal
Communications Ct and sports black GTA may from you any damages provided by televi laws for tampering with any of our equipment, our televislon
system or for recelving or distributing unauthorized services, GTA has a zero tolerance palicy for any infraction of the above Items. If you also purchase GTA Volce Seevice, Caller 1D
Information for GTA Volce calls can be displayed on your TV screen, in addition, call history inf for all missed and d calls can be displayed on your TV screen and
cannot be PIN protected. Call history for diated calls cannot be displayed an your TV screen. As permitied under applicable law, In addition to other rights provided for in this Terms of
Service, in the event a payment Is past due, GTA may ict your top access to video on demand, pay-per view, and other usage-based services and content.

Charges Assoclated with Digital TV Services. As stated in Saction ViL. of the General Terms and Conditions, you are responsible for paying all charges and fees } with the
Services. You will be charged for the use of the digital TV services by any person, including but not limited to, Video on Demand and Pay Per View, and other enhanced video services
ordered from any set top box providing access to the digital TV services, regardless of who ordered such programming. You are responsible for setting and securing a password on
your set tap box to prevent unauthorized use of Services. As long as payments are current, you will have 2 limit (up to a maximum of $150) per month on such ona-time orders bilfed
to your account. This limit wifl vary based an creditworthiness or for other reasons, A downgrade fee may apply If you make changes to your Service within thirty (30} days of Service
provisioning or later programming orders.

Programming, GTA reserves the right to add, change, or remove any video and audio channe! included in any program tier or package upon 30 days notice.

Customer Premises, in order to provide you with digital TV sarvices, you agree to give GTA and/or our agents permission to enter your premises for the purpose of installing,

[ g, C ing, di: ting, maintaining, troubleshaoting, replacing, servicing, and auditing the equipment and service. Your permission Includes the premi ide your
home at times when you may not be there. Our employees and designees will show thelr campany identifleation upon request and in most cases have GTA signage on thelr vehicles.

if you are not the owner of your home, we wilf require you to obtain permission from the fandlord/owner for us to enter the premises and install digital TV and all associated wiring,
Credit Approval and Deposits. In order to establish an account with us, you authorize GTA to inguire Into your credit worthiness by checking with credit reporting agencies. If you are
delinquent in any payment to GTA, you authorlze GTA to report any late pay or nonpay 1o cradit reporting agencies. GTA may require a security deposit from you (a)

before digital TV services are provided, if you do not have a satisfactory credit histary with GTA or do not provide other proof of credit worthiness, or (b} at any time during this
Agreament, If you have an unsatisfactory credit rating with GTA as a result of your payment practices, or (¢} if you dearly present an abnormal risk of loss. GTA may apply any portion
of the security deposit against unpald charges on your account at any time and, upon termination of service or where the conditions justifying the security deposit no longer apply, will
refund any cutstanding security deposit r g only the You owe on your account,
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BEFORE THE PUBLEC UTILITIES COMMISSION

TERRITORY OF GUAM

IN THE MATTER OF APPLICATION OF ‘
TELEGUAM HOLDINGS, LLC ANy DOCKET 0503
GTA TELECOM, LLC TO TRANSFER

CERTIFICATE OF AUTHORITY

Ao ATl R Ee WAL PRNS RIEARS

ORDER
By this Order, the Guam Puablic Utiliies Commission [PUC] comsiders the
application of GTA Telecom, LLC (GTA Telecom) for a certificate of authotity, which
would be transferred by TeleGuam Holdings, LLC [TeleGuam] pursuant to Section
12103(g) of the Guam Telecommunications Act of 2004 [Act].

- Findings of Fact:

PUC hereby makes the following findings of fact:

A.  TeleGuam is the dominant telecommunications company on Guam and
was issued a certificate of authority by PUC on February 28, 2005.

B.  On March 7, 2005, TeleGuam and GTA Telecom petitioned PUC to
transfer TeleGuan's existing certificate of authority to GTA Telecom [Petition}.

€. In furtherance of the Petition, GTA Telecom submitted an application to
PUC on March 29, 2005 to demonstrate GTA Telecom’'s managerial, technical and
financial resources in satisfaction of Section 12103(c) of the Act.

D. By letter dated May 3, 2005, PUC’s Administrative Law Judge concluded
that the transfer of TeleGuam's certificate of authority to GTA Telecom was in the
public interest in accordance with Section 12103(c)(2) of the Act .

E. TeleGuam, GTA Telecom and Georgetown Consulting Group [GCG] have
entered info a Stipulation dated July 22, 2005 [Stipulation], a copy of which is attached
to this Order as Exhibit 1, pursuant to which (i) TeleGuam and GTA Telecom agreed to
the imposition of certain conditions on the transfer of TeleGuam's certificate of
authority to GTA Telecom and (i) GCG agreed not to oppose the Petition, subject in
each case to the resolution by PUC of the dispute between the parties referenced in
paragraph F below.

£ LBl |2 |
iﬁ g ) ATLANTAHY83258 ]
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A

F, Ghis aszerts that TeleGuam should indemnify GTA Teleeon for arty arud
all eladmng, Habilities, losses and expenses arising outl the Credit Agreement, dated s of
Liecember 249, 2004 and as amended from Hime to time, among TeleGuam, GTA Services,
CTA Telecom, GTA Wireless, CoBark, ACB and Bank of Hawaii [Credit Agreement] o
the extent such claims, liabilities, losses and expenses artae from the achons or
omisgions of TeleGuam or its subsidiaries other than GTA Telecom. TeleGuam objects
fo the imposition of such condition. PUC agrees with the TeleGuan position on this

InsEie,

G, The conditions identified in the Stipulation for the transfer of TeleCuam's
veriificate of authority are just and reasonable and are relevant to the managetial,
techinical and finencial resources of GTA Telecom.

ML TeleGuoan has subtmitied to PUC an officer's certificate, a copy ol which is
set torth in Exlefbit 2 of this Order, certifying that (a} GTA Telecom is a wholly-owned
subsidiary of TeleGuam and providing a true and correct organizational chart for
TeleGunam and its subsidiaries and (b) all of the assets of TeleGuam that are reasonably
necessary to enable GTA Telecom to comply with the legal, regulatory, and contractual
duties that apply to it under the Asset Purchagse Agreement between TeleGuam and the
former Guam Telephone Authority [APA] the Act, and applicable regulations, rules,
and orders were assigned to GTA Telecom pursuant to the Contribution Agreement,
dated as of January 10, 2005, by and among TeleGuam, GTA Telecom, GTA Services,
LLC and GTA Wireless, LLC [Contribution Agreement] and providing a true and
correct copy of the Contribution Agreement.

L Claims, liabilities, losses and expenses arising out the Credit Agreement
may adversely atfect the financial condition of GTA Telecom, and GTA Telecom should
be indemnified by TeleGuam to the extent such claims, liabilities, losses and expenses
arise from the actions or omissions of TeleGuam or its subsidiaries other than GTA
Telecom.

J. Subject to the satisfaction of the conditions provided in this Order, GTA
Telecom possess the manager, technical and financial resources required under Section
12103(c) of the Act to justify the transfer of TeleGuam’s certificate of authority to GTA
Telecom, :

Order

BASED ON THE FOREGOING FINDINGS OF FACT AND THE UNDERLYING
RECORD IN THIS PROCEEDING, THE GUAM PUBLIC UTILITIES
COMMISSION ORDERS:

A. Pursuant to Section 12103(g) of the Act, PUC hereby approves the Petition

and the transfer of TeleGuam’s certificate of authority fa GTA Telecom subject to the
following conditions:

ATLANTAA743258.)
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i Vor thee extent that any assets reasonably necessary to snable GTA

Telecom to comply with its legal, regulatory, and contractual duties were not assigned
to GTA Telecom pursuant to the Contribution Agreement, TeleGuam shall make such
assets available to GTA Telecom on commercially reasonable terms.

2. TeleGuam shall provide or to otherwise make available to GTA
Telecom under commercially reasonable terms such furds as may reasonably be
required by GTA Telecom to discharge its eontractual, statutory and regulatory duties.

oy

discharges its
manney.

3. TeleGuam shall fake necessary actions to ensure that GTA Telecom
5 legal, regulatory, and contractual duties in a reasonable and timely

4. CTA Telesomi's assets will not be transferred, pledged or
encumbered for any purpose other than the provision of regulated telecomununications
services by GTA Telecom without prior PUC approval.

5. GTA Telecom shall not increase its rates or other charges, and shall
not file any tariff or otherwise petition PUC for the increase of any existing or the
imposition of any new rates or charges, fov certificated services due to TeleGuam's
internal restructuring and transfer of assets to its subsidiaries prior to the date of this
Order, including by means of the Contribution Agreement. The foregoing shall apply
notwithstanding the reasonableness of the terms and conditions pursuant to which any
assets are leased or otherwise made available to GTA Telecomn by TeleGuam and its
other affiliates.

6. TeleGuam shall provide to PUC audited financial staternents and
consolidated tax returns for TeleGuam and its subsidiaries for each of the next three (3)
vears and unaudited financial statemnents for each quarter during such period.

7. TeleGuam shall cooperate with PUC and respond to all PUC
requests seeking information or documents from TeleGuam or its affiliates, provided
such requests are relevant to PUCs regulation of GTA Telecom and its
telecommunications services.

8. TeleGuam shall indemnify GTA Telecom for any and all claims,
liabilities, losses and expenses arising out the Credit Agreement to the extent such
claims, liabilities, losses and expenses arise from the actions or cmissions of TeleGuam
ot its subsidiaries other than GTA Telecom.

9. TeleGuam shall submit itself to FUC's regulatory authority in
connection with the implementation and enforcement of the conditions imposed in this
Order.

B. PUC has the authority under the Act to impose conditions upon the
issuance or transfer of any certificate of authority.

-
o3

ATLANTAG 358
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o PUC has authority under the Act to review and consider the business
tevms under which GTA Telecom otilizes ntrastate telecomumunications asset '
services provided by third parties, ircly ding TeleGuam and its subsidisries, in
assessing whether to approve rate changes requested by GTA Telorom,

B Inorder to implement and enforce the conditions imposed in this Order,
TeleGuam shall be subject to PUC's regulatory authority, including without mitation,
PUC's enforcement and investigative authority,

E. The grant of the Petition and the ongoing validity of GTA Telecom's
certificate is subject to (1) GTA Telecom’s continuing possession of adequate technical,
financial and managerial resources to provide telecommunications services in Guam
and the continuing accuracy of the representations made both in the application for the
steigrent of TeleGuam's certificate of authority w GTA Telecom and in the
Stipulation; (2) TeleGuam’s and GTA Telecont’s full and timely compliance with the
commifments made in the Stipulation and with their respective contractual, statutory,
and regulatory duties

F. Upon PUC’s finding that either GTA Telecom or TeleGuam has violated
ary law, rule, regulation or regulatory order, after notice and opportunity for hearing
by GTA Telecom and TeleGuam, PUC may restore the status quo by withdrawing the
approval granted herein and re-assigning GTA Telecom's certificate of authority to
TeleGuam. Such enforcement option shall not limit PUC’s other enforcement options
under 12 GCA 12103(f) or 12 GC A 12108,

Dated this 27% day offuly 2005.

Y e ’f?’/;?? ?/Z/”

N [+ : s -
Terrence M. Brooks (/ JoseplyM. McDonald
" - '
Y, £ MM::"/
ward C. Crisostomao Rcaweg’ﬁ'; E. Perez
e /f

Richie T. Lim

ATLANTAATEI25E 1
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GSA Protest Denial letter dated Oct 5, 2012



671-475-1727 02:55:52 p.m. 10-05-2012 172

Eddie Baza Calyo GENERAL SERVICES AGENCY Si: Tenorio
Governor {Ahensian Setbision Hinirat) l,--!éw-x.. sxenor
: R

Department of Administration

Benita A. Manglona 142 Route 1 Marine Drive, Piti, Guam 96915 _‘.:-:'.';‘.Ant'.hoﬁ, -.. Blaz
Dlrector Tel: (671) 475-1707 Fax Nos: (671) 475-1727 / 475-14%. < bM Director

October 5, 2012 A

.
LR AN

Mr. Bill Mann ‘

Berman O’Connor and Mann " Received BY:

Suite 503, Bank of Guam Building ) .-

111 Chalan Santo Pa Dot -2
Hagatna, Guam 96910 Vendor Name:

Cax #'s : 472-4217 / 4751727 7 13
Re: Protest by Pacific Data System, Inct to Award
Teleguam Holding LLC in GSA 064-11

Dear Mr. Mann:

I'am in receipt of your protest dated May 9, 2012 regarding awarding Teleguam Holding
LLC a portion of GSA 064-11. As you are aware, an appeal was filed on a separate
matter by your client on April 30, 2012, which prohibits any further action until that

You protested that Teleguam's affidavit disclosing ownership and commission violated 5
G.C.A. Section 5233. The submission by Teleguam did not meet the requirements as
stated in the law, however, under 2 GAR Division 4, Sections 31 09(m)(4)(A) through
3109(m)(c) which mistakes in bid are discovered after the time and date set for bid
opening and before an award. Based upon these sections, the Chief Procurement Officer
determined that these were minor informalities and were cured pursuit to the law.
Therefore, your protest on this matter is rejected.

You indicated that Teleguam failed to meet the requirements of the Invitation for Bid by
improperly conditioning its bid. We have reviewed your issue and determined that it is
without merit. Therefore, this matter is denied..

You indicated that the joint bid submission by Teleguam holdings was improper and
must be rejected. The basis for this protest was that it was a joint submission by several
wholly owned companies of Teleguam holdings, they were separate businesses and their
business licenses all expired on June 30, 2011. We have reviewed this issue and
determined that it is without merit.

You indicated that Teleguam has failed to specify the SPIN number of the entity that is
intended to provide a specific service. You indicated that GTA has failed to provide

COMMITED TO EXCELLENCE



671-475-1727

02:56:10p.m.  10-05-2012 o

which of its subsidiary is providing what SPIN number. GTA has provided the SPIN
number and therefore your protest is denied.

Finally, you indicated that Teleguam has failed to submit a Certificate of Authority. A
Certification was provided Based upon the above, your protest is hereby denied.

You have the right to seek administrative and judicial review as stated in the law.

(l;l 1t v~

~ Vre—
Anita Cruz
Buyer Supervisor

g



Exhibit C
Affidavit Disclosing Ownership and Commission submitted
by Teleguam for GSA IFB 064-11



AFTIDAVE T8CLOSTHNG VHTTEREFER and GO, QSRR

TERFITORY OF GUALM }
) 88
HAGATWNA, GUAM )
A, I, the undersigned, being first duly sworn, depose and say that | am an authorized represeniztive of fhe

offeror and that [please check only onaj:

[ 1 The offeroris an individual or sole proprieior and owns the eniire (100%) interest in the offering
e

usiness,

[X] The offeroris a corporafion, parinership, joint venturs, or association known ag
Teleguam Holdings, LLC ahe! its wholly owned subsidiaries GTA Telecom LLC, GTA Services, LLC, Bulse Mobile, LLC [nlease state name of offerar
company], and the persons, companies, pariners, or joint venturers who have helg more than  10% of
the shares of interest in the offering businass during the 365 days immediately preceding the submission
date of the proposal are as follows if none, piease so stale]

Name Address %_of Interest
/o National Registered Agents, Inc
AP Teleguam Holdings, inc 161 i i i Dover  100% Teleguam Holdings, LLC
« County of Kent, DE 19904 -
Teleguam Holdings, LLC 624 N, Marine Corps Drive 100% GTA Telecom LLC, 100% GTA Services 0,
Tamuning, Guam 96913 100% Pulse Mobile LLC

B, Further, | say that the persons who have received or are entitled to receive a commission, gratuity or
other compensation for procuring or assisting in obtaining business related to the bid or proposal for
which this affidavit is submitted are as follows [if none, please so state]:

MName Address Compensation
None
C. If the ownership of the offering business should change between the time this affidavit is made and the

time an award is made or a contract is entered into, then | promise personally to updats the disclosure
required by 5 GCA §5233 by delivering another affidavit to the government.
-,

John . Kim
Vice P tzed Officer
Signatufs of 8ne of the following:
Offeror, if the offeror is an individual;
Partner, if the offeror is a partnership;
Officer, if the offeror is a corporation.

e "

Subscribed and sworn to before me
thisSwa day of Deceimpn., 201 1

NOTARY PUBLIC -
FRINET WMENDIOLA 25
;W NOTARY PUBLIC | from  GSA-069-U/
Wmm@.ﬂ.wﬁ { s SUBmmTSSEnL] gy A COW
524 B0, Marine Corpb. Drive Tamuning, Guam 96343) "

 fewrbel i eesfowsE TO

AT AEQUEST gy P05 T0 6.



Exhibit D
Affidavit Disclosing Ownership and Commission submitted
by Teleguam for GDOE IFB 020-201 1



CITY QF _Tamuning )]
) ss.
ISLAND OF GUAM )
A. I, the undersigned,being first duly sworn, depose and say that I am an authorized representative of

the offeror and that [please check only one}:

[ 1  The offeror is an individual or sole proprietor and owns the entire (100%) interest in the
offering business.

{X]  The offeror is a corporation, partnership, joint venture, or association known as

TELEGUAM HOLDINGS, LLC [please stare name of offeror

company], and the persons, companies, partners, or joint venturers who have held more than

10% of the shares or interest in the offering business during the 365 days immediately
preceding the submission date of the proposal are as follows lif none, please so state):

Name Address % of Interest
SHAMROCK TELEGUAM _624 N MARINE CORPS DRIVE 89%
HOLDINGS, LLC TAMUNING, GUAM 96913
Various Management Employees with NO individual Employee Owing 11%
or controlling more than 10% :
B. Further, I say that the persons who have received or are entitled to receive a commission, grataity or

other compensation for procuring or assisting in obtaining business related to the bid or proposal for which
this affidavit is submitted are as follows [if none, please so state):

Name Address Compensation

C. If the ownership of the offering business should change between the time this affidavit is made and
the time an award is made or a contract is entered into, then I promise personally to update the disclosure
required by 5 GCA §5233 by delivering another affidavit to the government -

nt, Controller

of one of the following:
Offeror, if the offeror is an individual;
Partner, if the offeror is a partnership;

Officer, if the offeror is a corporation.

Subscribed and sworn to before me
this 1 St day of _Man s , 201,

-

i

NOTARY PUBLIC
My commission expires:

This form shall be submitted in the Bid Envelope.

NOTARY PUBLIC
In and for Guam, U.SA.

My Commisaion Expires: April, 06, 2011
| 824 N. Marine Corps. Drive Tamuning, Guam 96913

GDOE IFB 020-201 |




Exhibit E
Decision Public Auditor in OPA-PA-10-005



F PUBLIC AUD T OSSem o2 i
OFFICE O

¥
% —_—
1 Goa
P CFFICE O F PUBLIC ACCOUNTABILITY

Doris Flores Brooks, CPA, CGFM
Public Auditoy

. PROCUREMENT APPEALS

. || IN THE APPEAL OF, ) APPEAL NO: QPA-PA-16-005
PACIFIC DATA SYSTEMS, INC. %

! ) DECISION

g , Appellant g

5 )

9 -_wm.*MM)

L INTRODUCTION

PACIFIC DATA SYSTEMS, IN C., (Hereafter “PDS™) tegarding the GUAM COMMUNITY
COLLEGE, Government of Guam’s (Hereafter “GCC”) October 5, 2010 denial of PDS’s August

3, 2010, protest concerning GCC’s solicitation of Invitation for Bid No. GCC-FB-1 0-015 Voice

Over-Internet Protocol (VoIP) Telephone System Project (Hereaﬁer “IF B”). The Public Auditor
1¢ || holds that GCC erroneously deemed Interesteq Party TELEGUAM HOLDINGS LLC, dba GTA
TELEGUAM’s (Hereafter “GTA™) bid to be responsive to the IFB after GTA failed to ing] ude a
valid Major Shareholder’s Affidavit at the time GTA submitted its bid, Accordingly, PDS’s
appeal is GRANTED.

II. FINDINGS OF FACT

SHé

Decision- 1
Sulte 401, DNA Bullding
238 Archbishop Flores Street, Hagatia, Guam 96910
Tel (671) 475-0590 - Fax (871) 472.-795)
WWw.guamepa.org + Hotline; 47 AUDIT (472.8548,) |
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OFFICE OF PUBLIC AU 12:03 p.m, 01-12-2011

{

" Major Shareholders Disclosure Affidavit, 1q.
* Bid Invitation, 14.

¢ Amendment Ng. 1, Tab 4a, 14,

Decision- 2

3722
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OFFICE OF PUBLIC AUD © 95 pan. 0122011 2y

' | On or about May 23, 2010, Gce extended the deadline t0 10:00 a.m. on June 10, 2010.7

4. On June 10, 2010, GCC received bids responding to the IFB from PDs, GTA, andi
IT&E (Hereafier « TE™).®
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said Affidavit disclosed that the persons holding more than ten percent ( 10%) of the company’
shares were: “TeleGuam Holdings, LLC,” whose address was: “g24 N Marine Corps Drive.

Tamuning, Guam, 96913,” and whose Percentage of shares held was: “100%.” The Affidavi

11 || Was signed on June 3, 2010 by John J. Kim, GTA’s Controller, and his signature was notarize

that same day.™

company’s shares were: “Pacific Systems Corporation,” whose address was: «ynd Floor, T

Marikita Bldg., PMB 236, Box 10000, Saipan, MP, 96910,” and whose percentage of shares he]

e

" Page 3, Amendment No. 5, Tab 4E, 14,

54

Bid Abstract, Tab 6, 14. NOTE: Said Bid Abstract states that the date was

May 2¢, 2010, however, it was signed by the Persons opening the bids and

Signatures ang Amendment Nogs, 1l and 5 of the IFB.

Documents, GTA’ s Bid, Tab 7, Procurement Record fileg on October 19, 2010.

e ra,

Decision- 3
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OFFICE OF PUBLIC Aur “19:28 p.m. 01-12-2011

" | was: “ggoy w11 The Affidavit wag signed on June 7, 2079 by John Day, and p;s signature wa,
notarized that same day.'?
7. ITE also submitted 4 Major Shareholders Disclosure Affidavit with jig bid. ITE als

5 || filled out the blankg in the example Major Shareholders Disclosure Affidavit included in the ¢

company’s shares were: “Micronesian Telecommmlications, Corp.,” whose address was; “p.
Box 500306, Saipan, MP, 96950.” anq whose percentage of shares held was- “100%.”" Th
| Affidavit wag signed on June 9,2010 by Jovino G. Lorenzo, Jr., and his signature was notarize
11 || that same day.
12 8. On June 23,2010, GCC completed jtg evaluation of the bids and récommended GTA®

“Avaya” System Bid for award based on its price, 14

e———

" oppge Major Shareholders Disclosure Affidavit, Section 1, Affidavits apg

Forms, ppg Bid, Tap 7, Procurement Record filed on October 18, 2010.

H ITE" 5 Major Shareholders Disclosure Affidavit, Appendix ¢ Other/Required

Bid Documents, ITE’ s Bid, Tap 7, Procurement Record filed on October 19,

2010,

" Notice of Intent tgo Award dateg July 17, 2010, Tab g, Procurement Record

filed on Octoher 19, 2010.

Decision- 4




OFFICE OF PUBLIC AU e 0L e

10. On July 28, 2010, PDS received GCC’s Notice of Intent to Award.'¢
L. On August 3, 2010, five (5) days later, PDS filed its Protest concerning GCC’s Intent

o Award the IFBR’s Contract to GTA arguing that GTA’s bid must be disqualified for tour (4

reasons.'’ These reasons were that G

————

" Notice of Intent to Award dated July 27, 2010, Exhibit 2, Procurement

Appeal filed on October 12, 2010,

“ PDS’' Protest dated August 3, 2010, Exhibit 3, Procurement Appeal Tiled on
October 12, 2010.

¥ o14.

“ Page 2, Domestic Section 214 Application filed for transfer of control of
the Guam Telephone Authority to TeleGuam Holdings, LLC, WC Docket No. 04-382
(FCC, September 24, 2004), Exhibit E, Id.

" Letter from Sarah A. Strock, Esq., to John Day dated September 17, 2010,

Exhibit 4, 14,

Decision- 5§
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to said protest afrer GTA responded ¢o GCce

&

responsibility inguiry.?
13. On or about September 24, 2010, GCC conducted a responsibility inquiry on GT

bursuant to 2 G.AR., Div. 4, Chap. 3, §3116(b)(2)(B), and said inquiry consisteg of GC

Id., and Page 4, Gcerg Denial of ppgr August 3, 2019 Protest, Exhibit ¢,

Agency Report fjjeq on October 2¢, 2010, ang Letter from Jennifer Sgambellurj

Decision- 6
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OFFICE OF PUBLIC AUD 20:04 p.m, 01-12-201

regulations governing Public Procurement, 5 Conceming GTA’s Major Shareholder’s

Disclosure Affidavit, GCC admitied that GTA’s original Major Shareholders Disclosure]
Affidavit stated that TeleGuam Holdings, LLC owns 100% of TeleGuam Holdings, LLC ang

that this issue required further inquiry by GCC.% However, GCC found that GTA s failure tg

b Goet g Denial of ppg’ August 3, 2010 Protest, Exhibit C, Agency Report filed
on October 26, 2010.

° Page 3, Id.

' Page 4, 14.

** Page 5, 14.

" Notice of Rig Award dated October 7, 2010, Tab 12, Procurement Record fileq

on October 19, 2010,

© Letter from Mary A.Y. Okada to Sarah Strock, Esqg., dated January 6, 2011

made in response to OPA's Inquiry Re gTap Purchase Order.
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responsive due to GTA’s failure ¢o submit a valig Major Shareholders Affidavit at the time the

bids were received,

Y. ANAL VSIS

+ GCC has adapted Guam’s Procurement

Regulations as its Procurement Tegqulationg, See GecC Procurement Policy No,

Decision- 8
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|| that 100% of GTA’s shares were owned by itself, as TeleGuam Holdings, LLC, dba GTA

TeleGuam. GTA readily admits that jig major shareholders are Shamrock Capital Advisors and

GE Asset Management, nc 3 Further, GTA’s September 30, 2010 Major Shareholder's

5 || Disclosure Affidavit accurately reflecis GTA ' members who hold a greater than 10% interest in

¢ ||GTA. Thus, the Public Auditor finds that GTA’s June 3, 2010 Major Shareholder’s Disclosure
Affidavit was false becanse it did not accurately disclose who held greater than 10% interest in
GTA.

There is no merit to GTA’s argument that its June 3, 2010 Major Shareholders

Disclosure Affidavit was “technically” correct. GTA believes jts Guam Businegs License, which

© Page 1, GTA’s Comments on Procurement Appeal and Agency Report fijleq on

November 5, 2010,

Decision- 9
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| COmpanies at the time such companies gre formed or afier their formation. ¢ Del.C. §18-301(a)

Del.C. §18-301 (d). The term “limited liability company interest” as ysed in the aforementioned

Statute means g member’s share of the profits and losses of 5 limited liability company and a

————

Yrd.
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! B. GTA’s Bid Was Non-Respongjve,

main issue in this matter which ig whether GTA’s bid, which lacked a valid Major Shareholders

Disclosure Affidavit, was responsive (bold emphasis added),

Decision- 11
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] ! | emphasis added). 5G.CA. §5233 and 2 G.A.R., Div. 4, Chap. 3, §3109(c)(3)(E). The plain

g ? meaning of this cleay statutory language is that bidding is conditional, based op the bidder

i% 3

disclosing persons holding more than ten percent (1 0%) of the bj

<y

dder’s ownership interest or
shares. Here, a5 set forth above, GTA>

o

6

C. GTA’s Septembey 30,2010 Major Shareholders Bisclosure Affidavit Must Not
Be Accepted.
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to GCC awarding the contract to GTA on October 7,2010, there is no evidence that the GTA’s
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Government of Guam procurement personne] set forth in 2 G.AR., Div. 4, Chap. 3, §31 09(k)(2)
does not apply to this matter. Further, there is no merit to GTA’s argument that GCC'g
acceptance of GTA’s late bid modification was not prejudicial to other bidders 35 As set forth

above, PDS and ITE, the other two (2) bidders, submitted valid Major Shareholders Disclosure

Major Shareholders Disclosure Affidavit must not be accepted because it is a Jate bid
modification prohibjted by Guam Procurement Law and Regulations.

GCC’s argument that GTA’s September 30, 2010 Major Shareholder’s Disclosure

Decision- 13
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best interest of the Government of Guam. 2 G.AR, Div. 4, Chap. 3, §3 109(m)(4)(B). Here,

GTA’s failure to submit a valid Major Shareholder’s Disclosure Affidavit with its bid is a matter
5 || of substance and ot merely a matter of form, Specifically, as stated above, GTA’s orj ginal
6 || atfidavit disclosed that 100% of its interest was owned by itself and the substance of thig

disclosure was false, The false substance of GTA’s original Major Shareholders Disclosure

|| Affidavits would have their bids disqualifieq and rejected.  Finally, to allow GTA to correct

Officer. Therefore, the Public Auditor finds that GTA’s original Major Shareholder’s
Disclosure Affidavit could not be corrected or waived as a minor informality and that GCC did

waive or grant correction of said original affidavit as a minor informality,

ta
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Law. 5G.C.A. §5501. Here, the IFB states that it is issued pursuant to and subject to Guam’s
Procurement Law and Regulations, %6 Thus, the IFB expressly makes Guam Procurement Law

5 || and Regulations applicable to the solicitation procedures, Further, the only federal laws

¢ || applicable to the IFB concern federal laws the contractor awarded the IFB would be required to
comply with. The IFB contains a general and broad requirement the bidder awarded the
contract must comply with the applicable standards, provisions, and stipulations of all pertinent

Federal and local laws, rules, and regulations relative to the performance of this contract and

11 || furnishing of goods 37 F urther, the IFB states that because the IFB concerns a Federally Funded

and Related Acts which require all contractors and subcontractors performing work on federal

constructions projects or federally assisted contracts in excess of $2,000 to pay their laborers and

mechanics not less than the prevailing wage rates and fringe benefits for such work determined
17 || by the U.S. Secretary of Labor, 38 Thus, pursuant to the express terms of the IFB, the Public
Auditor finds that Guam Procurement Iaw and Regulations govem the IFB’s solicitation

procedures and 48 C. F. R. §14-407 is not applicable.

e e

36

Paragraph 1, General Terms and Conditions, IFB, Procurement Record filed on

October 19, 2010. NOTE: Although the I1FB cites the old Government Code
sections embodying Guam’ s Procurement Law (Title VII-A, Government Code),

said Procurement Law sections are now codified in 5 G.C.A., Chapter 5.

k Paragraph 35, 1q4.

# Special Reminder to Prospective Bidders, and Informational Page regarding

Davis-Bacon and Related Acts, IFB, Procurement Record filed on October 19,

5

‘010,

[
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D. GCC’s Responsﬁbiiééy Inguiry Did Nog Make GTA’s Big Responsive,

GCC could not correct GTA’s original Major Shareholders Disclosure Affidavit through

2 responsibility inquiry. Ag used in Guam’s Procurement Law anq Regulations, the term

tontract requirements, and the integrity and reliability which wil] assure good faith performance.

of the contract requirements. Such Inquiry does not Negate or dilute the othey provisions of

uam’s Procurement Law and Regulations, cited above, restricting late modifications or

Decision- 16
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to waive GTA’S non-curable defect in their bid poses a substantial threat 1o the integrity of the
procurement process. Specifically, by allowing the responsibility inquiry to be used to wajve
non-curable defects in bids, after bid opening, a non-responsive lowest bidder who, for whatever
reason (i.e. change in business conditions or unprofitable low bid price), no longer wanted to be
awarded the contract, could refuse to provide the information requested in a responsibility
inquiry and the purchasing agency would have no choice but to reject the bid depriving the
purchasing agency of the bidders assurance that the contract would be entered into and
performed.  Additionally, waiver of a non-curable defect in a bid after bid opening via the
responsibility inquiry places the non-responsive bidder in a position of advantage over the
responsive bidders. Here, had ITE and PDS known in advance that they could avoid timely
filing of their valid Major Shareholders Disclosure Affidavits, we can only speculate the
possibility whether this additional time would have allowed them to submit lower bids, Further,
the requirement of submitting a valid Major Sharcholders Disclosure Affidavit may have
deterred others from bidding who would have otherwise bid if they had known that GCC would
have waived this requirement. Thus the Public Auditor finds that GCC’s use of the
responsibility inquiry to waive GTA’s non-curable defect in its Major Shareholders Disclosure
Affidavit undermines fair competition and must not be condoned.

E. Public Policy Favors the Rejection of GTA’s Bid as Non-responsive.

GCC and GTA argue that public policy favors waiving GTA’s non-curable fajlure to
submit a valid Major Shareholders Disclosure Affidavit because GTA submitted the lowest bid.
The Competitive Sealed Bidding procedure requires that the contract be awarded to the lowest
responsible and responsive bidder whose bids meets the requirements and criteria set forth in the

invitation for bids. 5 G.C.A. §5211(g) and 2 G.A.R., Div. 4., Chap. 3, §3109(n)(1).

Decision- 17
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Here, GCC and GTA are really asking that GTA be awarded the contract merely because it is
simply the lowest bidder and despite the fact that it submitied a non-responsive bid. Certainly
the policy of providing increased economy and the maximization of the purchasing value of
public funds supports this argument. 5 G.C.A. §5001(b)(5) and 2 G.A.R., Div. 4, Chap. 1,
§1102(4). However, the Public Auditor must balance this policy with other policies underlying
Guam’s Procurement Laws and Regulations. Such as the policy to provide for increased public
confidence in the procedures followed in public procurement. 5 G.C.A. §5001(b)(3) and 2
G.AR., Div. 4, Chap. 1, §1102(2). The policy to ensure the fair and equitable treatment of all
persons who deal with the procurement system. 5 G.C.A. §5001(b)(4) and 2 G.AR., Div. 4,
Chap. 1, §1102(3). And the policy to provide safeguards for the maintenance of a procurement
system of quality and integrity. 5 G.C.A. §5001(b)(7) and 2 G.A.R., Div. 4, Chap. 1, §1 102( 6).
The strong public interest in an uninterrupted public procurement system must be outweighed by
the stronger public interest in having agencies abide by the appropriate statutes and regulations.
Multi-Line Corporatz’bn, Inc., v. Lorenzo C. Aflague, et.al., CV0667-88, Line 23, Page 10,
Decision, Findings of Fact and Conclusions of Law dated November 21, 1988 (Superior Court of]
Guam). Finally, the Public Auditor must exercise her jurisdiction to promote the integrity of the
procurement process. 5 G.C.A. §5703 and 2 G.A.R., Div. 4, Chap. 12, §12103. The Public
Auditor finds that the public interest is best served by enforcing the provisions of

Guam’s Procurement Law and Regulations requiring bidders to disclose their ownership interests
at the time of bidding and the standard of awarding contracts arising from the Competitive
Sealed Bidding Procedures to the lowest responsible and responsive bidder. The public must be
assured that the information in the Major Shareholders Disclosure Affidavit is accurate and

truthful when sworn to and cannot be subject to modification after bid opening to meet a

Decision- 18
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condition of bidding that all other bidders meet in the first instance. The Public Auditor
recognizes that this will cause hardship on GTA, an otherwise responsible bidder who, through
simple negligence, failed to submit a valid Major Sharcholders Disclosure Affidavit, However,
the policies underl?ing Guam’s Procurement Laws and Regulations and the public interests they
protect are best served by strict enforcement of the requirement for submission of Major
Shareholders Disclosure Affidavits which must be complied with correctly at the time of bid

submission.
F. GCC’s Award of the Contract to GTA is Void.

The Public Auditor finds that GCC’s award of the contract to GTA is void. If afier an
award, it is determined that a solicitation or award of a contract is in violation of law, and the
person awarded the contract has not acted fraudulently or in bad faith, the contract may be: (1)
Ratified or affirmed if doing so is in the best interests of Guam; or (2) The contract may be
terminated and the person awarded the contract shall be compensated for the actual expenses
reasonably incurred under the contract plus a reasonable profit, prior to the termination. 5
G.C.A. §5452(a)(1). Here, as set forth above, the Public Auditor finds that the award of the
contract to GTA violated Guam’s Procurement Laws and Regulations because GTA was not g
responsive bidder. Further, the Public Auditor finds that there is nothing in the record indicating
that GTA acted fraudulently or in bad faith in procuring the contract. The Public Auditor finds
that ratifying or affirming GCC’s contract with GTA is not in the best interests of the
Government, because waiver of the statutory requirements for the submission of a valid Major
Shareholders Disclosure Affidavit and the statutory requirements that contracts arising from
Competitive Sealed bidding be awarded to the lowest responsible and responsive bidder are
serious threats to the integrity of the procurement system as stated above, and must not be
condoned by contract ratification. The Publjc Auditor finds that the contract awarded to GTA
shall be tenninatea as of the date of this Decision. The Public Auditor further finds that GTA

did not incur expenses and is not entitled to reasonable profits because GTA did not perform

work under the contract due to GCC not issuing GTA a purchase order as set forth above.

Decision- 19
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iV. CONCLUSION

Based on the foregoing, the Public Auditor hereby determines the following;

I." Through simple negligence, GTA Submitted a false Major Shareholder Disclosure
Affidavit with its Bid in violation of § G.C.A. §5233 and 2 G.A.R., Div. 4, Chap. 3,
§3109(e)(3)(E) which resulted in GTA’s bid being non-responsive to the [FR.

2. Guam Procurement Laws and Regulations prohibit GCC from accepting GTA’s
September 30, 2010 Major Shareholders affidavit because it is a late modification Or correction
of the bid after bid opening.

3. GCC’s award of the contract to GTA is void because GTA Wwas a non-responsive
bidder which GCC should have disqualified and rejected at the time of bid opening.

4. PDS’s Appeal is granted.

5. GCC’s contract with GTA arising from the IFB for IFR Item Nos. 1.1 thru 7.1 is
hereby terminated as of the date of this decision and although GTA is generally entitled to
compensation for its actual expenses it reasonably incurred under the contract plus a reasonable
profit for the period prior to the termination, the Public Auditor finds that GTA did not incur
€Xpenses and is not entitled to reasonable profits because GTA did not perform work under the
contract due to GCC not issuing GTA a purchase order.

6. GCC shall consider the [FB’s remaining bidders in accordance with Guam
Procurement Law and Regulations.

7. PDS is hereby awarded, pursuant to 5 G.C.A. §5425(h)(2), PDS’s reasonable costs
tncurred in connection with the solicitation and jts August 3, 2010 protest, including PDS’s
reasonable bid preparation costs, excluding PDS’s attorney’s fees, because as PDS was the
second highest scoring bidder, there is a reasonable likelihood that PDS would have been
awarded the contract but for GCC’g acceptance and attempled cure of GTA’s non-responsive bid
in violation of Guam Procurement Laws and Regulations as set forth above. GCC may object to
PDS’s cost demand by filing the appropriate motion with the Public Auditor no later than fifteen
(15) days after PDS submits such cost demand to GCC.

Decision- 20
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This is a Final Administrative Decision. The Parties are hereby informed of their right o
appeal from a Decision by the Public Auditor to the Superior Court of Guam, in accordance with
Part D of Article 9, of 5 G.C.A. within fourteen (14) days afier receipt of a Final Administrative
Decision. 5 G.C.A. §5481(a). ‘

A copy of this Decision shall be provided to the parties and their respective attorneys, in
accordance with 5 G.C.A. §5702, and shall be made available for review on the OPA Website

WWW. ZUamopa.org.

DATED this 12% day of January, 2011.

e

DOKIS FLORES BROOKS, CPA, CGFM
PUBLIC AUDITOR
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Exhibit F
Teleguam letter to GSA
re PDS/Docomo Pacific Protests, Jan 24, 2012



oY o M 624 Nonfi Marine Corps Drive
ELEGU : Tamuning, Guam 86973
AM Phone 644-1609

Fax 844-2764

sguenga@gla.nel

January 24, 2012
Claudia Acfalle
Chiefl Procurement Officer
Government of Guam General Services Agency
148 Marine Corps Drive
Piti. Guam 96915
Subject: Protests by Pacific Data Systems and Docomo Pacific: IFB GSA 064-11
Dear Ms Acfalle:

This letter is in response to the protests submitted by PDS and Docomo. both dated December
23,2011, relnted to Invitation for Bids No. GSA064-11.

PDS and Bocomo Are Not

Both prolests must be denied by GSA as neither PDS nor Docomo are “apgrieved” bidders
purstan to the GQuam Procurement Law and the Guany Procuwrement Rules and Regulations
because both protests are based entirely upon the bid subminted by GTA. The procurement law
provides:

Right to Protest. Any actual or prospective bidder, offeror, or contractor who may be
aggrieved in connection with the method of seurce selection, salicitation or award of 2
contract, may protest to the Chiel Procurement Officer . .. !

Morcover. the procurement regulations provide:

Subject of Protest. Protestors may file a protest on any phase of solicitation or award
including, but net limited to, specifications preparation, bid solicitation. award. or
disclosure of information marked eonfidential in the bid or offer.”

Neither protest is based upon any act of GSA in this procurement process or upon any alleged
shoricoming in GSA064-11. Alse, of the date of this letter, no award has heen made. Thus, PDS
and Docomo are nol aggrieved bidders and their protests must be denied. Moreover, aff bids
should be fairly and objectively evaluated pursuant to procurement laws and regulations before
any bid is awarded or disgualified.

SR

"5 GCA § 5424 (u).
19 GAR § 9101 (cx2s.

£



The Procurement Regulations Allow Corrections After Bid Opening

GTA admits the mistakes in the Alfidavit Disclosing Ownership and Commissions, the
erroneous business licenses, the erroneous certificate of authority and the mistaken insertion of
the additional terms and conditions. However, these were mere oversights on GTA's part and the
correction of these mistakes is well within the authority of GSA to allow pursuant to the express
language and intent of the procurement laws and regulations,

With regard 1o the Affidavit Disclosing Ownership, the information inserted therein is not false
but merely incomplete. GTA inadveriently failed to include information on shareholders prior 10
the purchase of the company by AP Teleguam Holdings. Inc. in June of 2011. The change in
ownership of GTA was widely publicized in Guam and the purchase of GTA was approved by
the FCC and by the Guam Public Utilities Commission. The inadvertent failure 1o include prior
owaers was simple human oversight and nothing more. GTA is ready to provide a correct
alfidavit te GSA.

GTA also provided expired business licenses for Teleguam Holdings, LLC's dbas and the 2005
Certificate of Authority for Teleguam Holdings. LLC. which was subsequently transferred 1o
GTA Telecom. LLC. Notwithstanding, these oversights. GTA has always held curment business
licenses for the Teleguam Holdings. LLC dbas (all current through June 30. 2012) and a curren
Certificate of Authority for GTA Telecom, LLC and is ready 1o provide these 1o GSA. GTA has
always been appropriately licensed and centified to operate in Guam and the failure 1o provide
the correct documenis does not aifect GTA s legal ability to provide services.

With respect 1o the mistaken insertion of additional terms and conditions, this was a simple
clerical and non-judgmental mistake. By submitting its bid, GTA conceded 1o all terms and
conditions contained in the Invitation for Bids. The terms and conditions that were mistakenly
mserted are intended only for individual or business accounts and in no way intended {or
submission in Government of Guam [FBs,

The procurement regulations expressly allow correction of “minor informalities™ after opening of
bids:

{4) Mistakes Discovered After Opening but Before Award.

(A) This Subsection sets forth procedures 1o be applied in three (3) silations
described in Subsections 3109(my4)A) throagh 3109(m)4)(C) of this Subsection in
which mistakes in bids are discovered after the time and date set for bid opening but
before award.

(B) Minor Informalities. Minor informalities are matters of form. rather than
substance evident from the hid document. or insignificant mistakes that can be waived
or corrected without prejudice to other bidders: that is, the effeet on price, quantity,
quality, delivery. or contractual conditions is negligible. The Procurement Officer shall
waive such informalities or allow the bidder 1o correct them depending on which is in
the best interest of the (erritory. . . .

b



(6) Determination Required. When 2 bid is correcied or withdrawn, or correction of
withdrawal is denied, under Subsection 3109(m)5) of this Section. the Chief
Procurement Officer, the Director of Public Works. or the head of a Purchasing Agency
shall prepare a writlen determination showing that the relief was granted or denied in
accordance with these regulations, except that the Procurement Officer shall prepare the
determination required in Subsection 3109( )4} A} of this Section. *

The aforementioned section. 2 GAR § 310%(m). was promulgated by the GSA pursaant (o the
Procurement Law at 5 GCA § 5211. which provides in part:

(f) Carvection or Withdrawal of Bids; Cancellation of Awards. Correction or withdrawal
of inadvertently erronecus bids before or after award, or cancellation of awards or
coptracts based on such bid mistakes. shall be permitted in accordance with
regulations promulgated by the Policy Office. After bid opening, ne changes in bid
prices or other provisions of bids prejudicial to the interest of the Tewritory or fair
competition shall be permitted. Except as otherwise provided by regulation, all
decisions to permit the correction or withdrawal of bids, or to cancel awards or
contracts based on bid mistakes, shall be supported hy a written delermination made by
the Chiel Procurement Officer. the Director of Public Works or head of a purchasing
agency.” {emphasis added ). :

This law was adopted by the Goam Legislature from the American Bar Association 1979 Model
Procuremem Cede for State and Local Governments.” The intent of atfowing corrections 1o bids,
so long as the cemection do not cause the bidder 1o have the low bid. s clear fram the
commentary within the mode! code®:

COMMENTARY:

(1) Correction or withdrawal of bids before or after contract award requires careful considiery-
tion to maintain the integrity of the caompelitive bidding system. 1o assure fairness. and 1o avoid
dehitys or poor contract performance. While bidders should be expected to be bobnd by their bids,
circumstances frequently arise where correction or withdrawal of bids is proper and should be per-
mitied.

(2} To maintain the integrity of the competitive sealed bidding system, 2 bidder should not be
permitied to correct a bid mistake afier bid opening that would cause such bidder 10 have the low
bid uniess the mistake is cleasly evident from cxamining the bid document; for cxample, extension
of unit prices or errors in addition.

(3} An otherwise low bidder should be permitted (0 correct a material mistake of fact in its bigd,
including price. when the imended bid is obviows from the bid documen: or is otherwise supporied
by proof that has cvidentiary value., A low bidder should aot be permitied 1o correct a bid for
mistakes or errors in judgment.

{4} In licu of bed corvection, the [Siate] should permit a low bidder alleging 2 material mistake
of fact to withdraw its bid when there is reasonable proof that 8 mistake was made and the intended
bid cannot be ascerisined with reasonable certainty.

*2 GAR § 3109(m).

“5GCA § 52110,

¥ See 5 GCA Chapter S Compiler notes and comments.

“ See American Bur Association Model Procurement Code for State and Local Governments 1979 p. 20,
3



(53 Aficr id opening an otherwise low bidder should not be permitted to delete ¢xceptions 1o
the bid conditions or specificutions which affect price or substantive obligations; however, such
bidder should be permitied the opportunity (o furnish other information calied for by the Invita-
tion for Bids and no1 supplied due w0 sversight, so lang as it does not affect responsivencss,

(63 A suspecied bid mistake can give rise 1o a duty on the part of the [State] 1o request confirma.
tion of a bid, and failure to do so can result in a nonbinding award. Where there is an appearance of
mistake, therefore, the bidder should be asked in reconfirm the bid before award. In such instance,
a bidder should be permitted 1o carrect the bid or 1o withdraw it when the bidder acknowledpes
that a mislake was made.

{7) Correction of bid mistakes sfier award should be subject 10 the same proof as corrections
before awand with a further reguiroment that no correction be permitted that would cause the con-
tratt price 10 cxceed the next low bid.

{8y Nothing in this Section is intended 1o prohibin the [State] from accepting 3 voluntary reduc-
tion in price from a low bidder after bid opening; provided that such reduction is not conditioned

on, or results in, the modification or deletion of any conditions comtained in the tavitation for
Rarle

This makes clear that the Guam procurement laws and regulations foresee mistakes being made
i bid submissions and actually require corrections to be made pursuant 1o duly adopled
regulations and so long as the integrity of the competitive bidding system is not compromised.
As will be discussed below. none of the mistakes impact the responsiveness of GTA's hid.
Equally important. corrections to GTA's bid would in ne way affect the bid prices offered by
GTA. :

We emphasize that the IFB GSA{64-11 does not on its face require automatic disqualification of
a bid for a failure 1o explicitly follow bid requirements. Page 2 of 56 of the IFB. Special
Reminder to Prospective Bidders, reminds bidders to read the instructions and general terms and
conditions and ascertain that ceriain check-marked requirements are submitted with the bid. This
reminder states: “Failure to comply with the above reguirements may be cause for
disqualification and rejection of the bid.” [emphasis added]. The discretion silowed 1o GSA4 by
the word “miay” to determine if disqualification is justified is entirely consistent with the CXPIess
language and intent of the Procurement Law and Regulations.

GTA's Mistakes Are Minor Informalities

The mistakes in GTA's bid are entirely matters of form and are not a1 all matters of subsiance.
These minor mformalities do not affect “price. quantity. quality, delivery or contractual
conditions™.” Therefore, pursuant 1o 2 GAR § 3109%(m X4XB). GTA’s correction of the minor
idornalities will not prejudice other bidders.

GTA has provided consistent and reliable telecommunications services to the Government of
Guam for decades. GTA has continually provided services to the government during times of
fiscal austerity and has worked with the sovernment to avoid disconnection of services for
unpaid invoices. Allowing correction of the mistakes is in the best interests of the government.

" See 2 GAR § 3109 m)3)B).



PDS and Docomo point 1o a decision of the Office of the Public Auditor for strict enforcement of
the Affidavit Disclosing Ownership.® That case involved an invitation for bids issued by the
Guam Community College. The OPA decision found that GTA submitted a false major
shareholders disclosure affidavit in its bid to GCC and that GTA’s bid was therefore non-
responsive.” Specifically, the OPA stated: "GTA's original affidavit disclosed that 100% of its
interest was owned by itself and the substance of this disclosure was false. The false substance of
GTA’s original Major Shareholders Disclosure Affidavit far exceeds a matier of form ... 1
Along this line. the OPA appears to have relied heavily upon language in GCC IFB which made
non-compliance subject 10 automatic disqualification. However, there is a significant difference
between the GCC IFB language and the language in the GSA IFB in this case. The GCC Specizal
Reminder 10 Prospective Bidders form provides that “[flailure 10 comply with the ahove
requirements will mean a disqualification and rejection of the bid.” |emphasis added]. As noted
above, the similar GSA form contains permissive language. Thus, the GCC form relied upon by
the OPA is differem and distinguishable from the form in IFB GSA064-11

Also with respect to the OPA decision relied upon by PDS and Docemo, the Affidavit Disclosing
Ownership submitted by GTA in GSA064-11 was not false. It was simply incomplete. GTA
stated correctly that it was owned by AP Teleguam Holdings, Inc. and that the subsidiary LLCs
were owned by Teleguam Holdings, LLC. GTA madvertently omitted information that the
compuny was owned by others prior to the sale of the company in June of 2011. The misiake was
a simple, unfortunate oversight. There was no atienpt here to provide misteading information.
The sale was widely publicized in the Guam media and the identities of the selling and
purchasing entities were widely disclosed. Thus. the facts of the GCC case are distinguishable
f[rom the facts here. Moreover, the OPA noted that the GCC Procurement Officer made no
wrillen delermination pursuant to 2 GAR § 310%(my6) graming correction of the minor
informality.!! This regulation provides:

Determination Required. When a bid is corrected or withdrawn. or correction or
withdrawal is denied, under Subsection 3109(m)(5) of this Section, the Chiel Procurement
Officer., the Director of Public Works, or the head of a Purchasing Agency shall prepare 4
writien delermination showing that the relief was granted ar denied in accordance with these
regulations. except that the Procurement Officer shall prepare the determination required in
Subsection 3109(m)4(A) of this Section.'*

Thus, it is within the discretion and authority of the Chief Procurement Officer 10 make a writlen
determination allewing correction of minor informalities. The purpose of this authority is clear:
to allow corrections of non-material issues. As discussed below, so-called bidding conditions
required by the IFB will not convert bidder qualifications reflecting on responsibility into matters
of responsiveness. The OPA itself has issued conflicting decisions on this issue. It is in the
interests of the govermment for the GSA 1o follow the purposes and intent of the procurement
laws and regulations and grant a correction of the minor informalities.

* The protests cite to /n the Appedd of Pacific Daa Svstems. Ine, Appeal No, OPA-PA-10-005. Decision (Jan. 17,
201t

"t p. 20. lines 4-6.

d. atp. 14, fines 5-4,

" Id, atp. 14 lines 17-22.

B 2 GAR § 3109(mx6)
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For the foregoing reasens, GTA hereby respectfislly requests the Chief Procurement Officer 1o
make a written determination granting correction of the mino informalities in GTA"s bid.

GTA’s Bid Is Not Namkesmg’ve

Responsiveness of a bid is defined in the Guam Procurement Law as: "a bid which conforms in
all material respects 1o the Invitation for Bids."" The procurement regulations reeardine
corrections of nunor informalities, provided above. above sljow corregﬁon af mgmr o:
immaterial mistakes. Thus, if a mistake is not material, it does not render a bid non-responsive, ¥
2 GAR § 3109(m)}4)B) describes malenal and prejudicial conditions as issues involving price,

quantity, quality, delivery, or contractual conditiens. Noue of the mistakes in GTA’s bid invalve

GTA bid non-responsive.

The Procurement Regulations enumerate the standards of a bidder's responsibility as follows:

I. the appropriatc financial. material, equipment. facility, and personnel resources and
expertise. or the ability 1o obtain them, necessary 1o indicate it capubility 1o meet
all contractual requirements:

a satisfactory record of performance:

a satisfactory record of inlegrity;

qualified legally 1o contract with the lerritory; and

supplied all necessary information in connection with the inguiry concerning
responsibility. "

b

Issues of licensing and cenification lo engage in telecommunications business in Guam clearly
g0 to the standard above related to the bidder heing qualified legally 10 contract with the
government,

a commission, gratuily or other compensation for assisting in. obtaining business related 10 the
bid. Moreover, the statute requiring disclosure of major sharcholders, § GCA § 5233, was placed
i Part D, Qualifications and Duties, of the Guam Procurement Law. Thus, the purpose of
disclosure of ownership relates most closely to the standard relmed to the bidder's record of
mtegrity. It clearly follows that the issues of shareholder disclosure, licensing and certification
go directly 1o a bidder's responsibility, not responsiveness of the bid,

5 GCA § 52011p).
* Se¢ John Thos, Brown. A Guan Pracurement Process Primer, Ver. 2.1, § V{2 L 87020115
2 GAR § 3116(b)2) A).
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With respect to responsibility determinations, an OPA procurement decision noted:

These concepts are often confused. particularly when the IFB contains specific

requirements concerning bidders’ responsibility characteristics such as the reguirement

for submission of information relating 1o responsibifity. As a general rule, matters that

deal with bidder responsibility camnot be converied inio matters of responsiveness

merely by inserting a provision in [sic] into the IFB requiring rejection of bids tha do
) 16

not comply.

Thus, the facl that GSAD64-11 contains these specific responsibility requirements does not

convert them into matters of respunsiveness and the inadverterd omission of such information
cannot in and of itself render the bid non-responsive.

In fact. the Procurement regulations require GSA and the Chiel Procurement Officer 10 base “on
any available information™

(B) Information Pertaining (o Responsibility. The prospective conuacior shall supply
information requested by the Procurement Officer concerning the responsibility of such
contractor. If such comractor fails 10 supply the requested information, the Procurement
Officer shall base the determination of responsibility upon any available information or
may find the prospective contractor nonresponsible if such failure is unreasonable !

The determination of whether a bidder's failure (o provide the information is unreasonabie first
requires GSA 1o conduct ap “inguiry with respect 1o responsibility.”"  Failure of a bidder 10
promptly sapply information in connection with such an inguiry is a ground for a determinaiion

ol nonresponsiblity, ™

Other Grounds in PDS® Protest Are Unsupported and Irrelevant

The submission of GTA"s bid in the collective name of Teleguam Holdings, LLC. and its wholly
owned subsidiaries is permissible. PDS points to no specific IFB requirement or any siatute or
regulation that prohibits this because none exist. The subsidiaries are appropriately licensed and
certified to aperate. The subsidiaries are entirely owned by Teleguam Holdings, LLC. and
operate only to support their parent corporation. PDS offers no support for its position and n
should be disregarded.

GTA has specified the SPINs and SPACs that it holds under its various subsidiaries, These
designations have been available to the Governmen of Guam since the privatization of the Guam
Telephone Authority and the federal benefits have continued uninterrupted since then. PDS
offers no support for its position and it should he disregarded.

" In the Appeal of Jones and Guerrero Co., Inc.. Appeal No. OPA-PA-U7-0US, Decision pp. 6-7 (2008) (citing
Cibinic & Nash. Formation of Governmenm Contracrs 3% pp. 545-546.
" 2 GAR § 3116(b)2)B).
M2 GAR § 31 160a).
14
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Conclusion

Based upon the foregoing, it is incumbent upon GSA to follow intent ang pwrpeses of the
procurement law and regulations. GTA hereby respectfully requests GSA 1o afigw correction of
the mistakes in is bid or, in the alternative, 1o conduct an inquiry with Tespect o GTAs

Sincerel ) —

79

Andr!w S. Quefiga
GTA General Counsel



Exhibit G
GSA letter requesting Teleguam to provide
updated Affidavit, April 18, 2012



Eddie Baza Calvo GENERAL SERVICES AGENCY Ray Tenorio
Governor ; ’ {Ahensian Setbision Hirirat} —e Ligutenant Govarnor

Department of Administration
Benita A. Manglona 148 Route 1 Marine Drive; Piti, Guam 96915 Anthony C. Blaz
Director Tel: (671} 475-1707 Fax Nos: {671} 475-1727 / 475-1715 Deputy Director

April 18,2012
Memorandum
GTA
Aftn: Ms. Jennifer Sgambelluri
624 N. Marine Corps Drive
Tamuning, Guam 96913
Re: Major Shareholder Affidavit and Commission
Dear Ms. Sgambeliuri:
Please provide an updated “Major Shareholder and Commission™ affidavit for Bid No.
GSA No. 064-11 by 2 pm on Thursday, April 19, 2012. Your prompt response will allow
GSA to move toward closure of this bid evaluation.
H you have any questions, please feel free to contact GSA ar 475-1710,

Z | A WV

CLAUDIA S. CFALLE
Chief Procurement Gfficer

COMMITED TO EXCELLENCE



Exhibit H
Teleguam letter with revised Affidavit Disclosing Ownership
and Commission, April 19, 2012



824 North Marine Corps Drive

TELEGU AM @ Tamuning, Guam 96913

April 19, 2012

Claudia Acfalie

Chief Procurement Officer ‘
Government of Guam General Services Agency

148 Marine Corps Drive

Piti, Guam 96913

Subject: Updated Major Sharcholder and Commission Affidavit: Iovitation for Bids No.
GSA 064-11

Dear Ms. Acfalle:

Pursuant to your request of April 8, 2012, atached here is an updated “Major Shareholder and
Commission” affidavit for Bid No. GSA 064-1 1. Please note that on March 26, 2012, the Guam
Public Utilities Commission, in Docket 1 1-14, issued afi Order approving the wansfer of
Certificate of Authority and Eligible Telecommunications Carrier Centificate from GTA Telecom
LLC to Teleguam Holdings LLC. Under this order, Teleguam Holdings, LLC is now the sole
entity providing telecommunications services under these certificates.

Sincerely,

//’“\

Andri:w S. Qu nga
GTA Legal Counsel
Phone 644-1609

squenga@gta.net

Altachment (1)




Affidavit Disclosing Ownership and Commission

Territory of Guam }
) ss.
Hagatna, Guam ) -
A, l, the undersigned, JOHN 3. KIM, being first duly sworn, deposes and say that | am an authorized representative of the

offeror and that (please check only one):

{1} The offeror is an individual or sole proprietor and owns the entire {100%;} interest in the offering business.

{ %} The offerar isa cmparatwn, partnershrp, joint venture, or association known as Teleguam Holdings, 11C., and its whally

idisries GTA Taleg i LC. Pulse Mohile LLC, {please state nate of afferor company), and the
persons, companies, partners, or joint venture:s whe have held more than 10% of the shares of interest in the offering business
during the 365 days immediately preceding the submission date of the proposal are as follows {if none, please so state),

Name Address % of interest

Sharnrock Capital Advisors 4444 W. Lakeside Drive 60% of Teleguam Holdings, LLC

will Wynperie Burbank, CA 91505

GE Asset Manapement, Inc 3001 Sunset St 29% of Teieguam Holdings, LLC

Dan Furman Stamford, CT 06905

Teleguarn Holdings, LLC 624 N. Marine Corps Drive 100% of GTA Telecom, LLC, GTA
Tarmuning, Guam 95213 Services, LLC, and Pulse Mabile, LLC

Ownership of Teleguam Holdings LLC.changed on-or about June of 2011 to:

AP Teleguam Holdings, Inc c/o NationalRegistered Agents, inc. - 100% of Teleguam Holdings, LLC
160 Greentree Drive, Suite 101, City of Dover
County of Kent, DE 19804

B. Further, | say that the persons who have received or are entitled to recelve a commission, gratuity or other compensation far
procuring or assisting in obtaining business related to the bid or proposal for which this affidavit is submitted are as follows {if
none, please so state}:

Name ' Address Compensation

NONE

C. [ the ownership of the offering business should change between the time this affidavit is made and the time an awsrd is made
or a contract is entered into, than | promise personally to update the disclosure required by 5 GCA §5233 by delivering anpther
affidavit Wo the Government.

-

Date: "..;;'” { “7 . 2 & [1 ) ] L e

iohn ). Kim, Vice President, Controller

Signature of indiyidual if bidder is a sole proprietorship;
Partnier, if the bidder is.a partnership;

Officer, the bidder is a corporation.

Subieribed and swom to before me this f éf day of ﬂ{'ﬂf { .20 [ Z

bt 220

Notary Public

in and for the Territory of Guam MARIA TISHA M. MAKIO
My Commission Expires: SHOTARY PUBLIC
In snd for Guam, US.A

Commission Expiies: Dec, 24, 2615
mlimhmm%psmrmmm%9 13




Exhibit |
Teleguam Additional Bid Terms and Conditions
included with Teleguam bid



TERRAS AR COMDITIONS

PLEASE READ THE TERMIS ARD CONDITIONS CAREFULLY. For tha Purpuses of this document, the ternt “GTA” refers to GTA TeleGuam LLC and fts affiliates (GTA Telecomn LLC, GTA Servicas

LLE and Pulse Mobile LLC dba MPULSE) and the words “you” and “your” refer to the entity that has signed this Agreement. The word “Services” Includes and incorporates wireless,

broadband, digital television, and/or other services arderad on the Customer Application and any additlonal services you may order or obtain from GTA at any time that are not exprassly
{ by anoth

vou sign with us. The word “Agreement” includes ang Incorporates the Customer Appiication, the Terms and Conditions, the GTA rules snd poficies applying

;J the use of the Semlc:s, and any GTA addendums that You may sign at any time.

&y signing this Agreement:

1) You acknowledge that you are any aduft, eighteen (18} years or alder. If this is a businass aczount, you acknowledge that you are suthorized to act as an agent for your company,
Carporatian, partnership, or ather business entity,

(2} Youhave read, understocd, and agreed to he bound by this Agreament,

(3} GTAwill provide the Services 2s indicated in the Customer Application to you for the pariod stipulated refevant to the Sefvices ordered. If you canrel this order at any time prior
to the expiration of the initial term, you may be cherged a termination charge as deserlbed below, relevant to the Servieas ordered.

General Terms & Conditions
i

i

.
.

Vi

Yl

Xl

Agreement, lfmdomtmw:mmmt,smwmbeumm to provide you with B
NewandEzlstmgclutomrs.ANewmstomerls&ﬂnedgsanWuﬂmmmmmmwéﬁ!&@%%‘ﬁ.‘-ﬁ?ﬁfﬁfﬂ&mﬂy(ﬁﬁ)d&ﬁmdd&smthmany
autstanding balances. ﬂam«%m#ﬁﬁﬁeﬂﬁﬂmﬁm&wﬁﬂhﬁﬂmﬂum Existing Customer. If 2 former 7 attemnpts to activate terminated

m&ceswmmoa-ys,Mmmtmmuwmaammmammammdmmmwmm Customers are identified by (hut not

user. You and any Authorized User on your account wilf have access to account information and wilf frave the ability to make changes to the account. Authorized Users cannot add or
terminate end usars, Hines, subscribers, or Services on the account. £ vou sdd an Authorized User to vour account, they will be able to acress and make changes to your seount,
These changes will be binding on you. You or the Authorized User may request to switch toanother Rate Plan, andlfwemmmmange. fees may apply. Authorized changes

Services, You mwmiummandwmmmvmwmhan;lmmmwmmtesfmmmmﬂmmbymemdatehdlmtedon your involce.
TheratesforsewlcesprovidedumlbeWmmuauﬂhadlntha@%%mdnwb}eamdwmﬁmmm . Charges may indlude, but are not limited to: the
mmmwmm,mmmmwmmmmmwmwmmwem !fmdonotpayhatlmelymnner.umnapmnpﬁatamﬁ:e,ﬁniervlces

Misuse of Services, Network, or Devices, wa«emmmh%ham%hw%w&mlwwﬂm YouagmenmmnﬂsuseGmSeMces,
the GTA network,cranydevlcaswhidxmavadvarselyhnmaﬁentorlnherfere\mmtheWAMMMW,WNMWhmMemwvmmetaall

institution, mAmmmmtwwmwmwamhm. memtofahﬁdspmhrwmmmmmmnmm.mmﬂemedkpMe
mzhmmmmmtmmmmumumemm wammmtmmmmmmmemmmmmmm if the

dispute s in vomfm,aaﬁkld}ummwﬂlbemdetowurmt. 1f the dispute is in mA':Mw,mnmm&edWmmwiu&dgmvmmMm batance to
bring the account ta curvent,




i,

Xut.

Ay,

il

XVl

the organdzation, Yoy agraze that any change or removal of vour diszount, based on your affiiiation with the organfzation or the Organization’s egrestnent with GTA, shalt not be
consldered to have 2 materia adverse effact on you,

Misimum Contracy Perlod, GTA offers s varlety of price plans, programs, and promotiong {"Plars"} in which 3 fongar minimum contract pering is required, these cases, the
an.

Customer Premigas, You agree to grant GYA 2 right of way by shortest practical Foute over your Premises for the purpose of installing, removing, connecting, disconnecting,
malataining, troubleshoating, replacing, servicing, and auditing applicable Sarvices a3nd equipment necessary to provide you that service, Youalso veprasent that such grant hag been
obtained in writing fram the premises owner. GTA may requast fram you sdditionat documents, including right-of-way sgrezments, In order to malntzin access in the future, Oyy
employeas and deslgnees will show thejy company identification upoit request and in mast eases have GTA signage an their vehicles. You are responsible for maling the premises

W‘Qh.OTWWSMWthW%. ﬁwu#-‘%ﬁﬁmﬁmstmm&emmmmwmmﬂmdmmwuwmbebﬂ’eﬂhrmemaﬂﬂfe-

Teturn the CPE to GTA In “like new” condition within the aliotted time frame after cancellation of broadband service witf result in a charge to your account equal to the raplacement

price of the CPE, The charge may be deducted from your deposit or any samounts prepaid by you, chargad to your card or billed to your accaunt. The valus of the CPE s determined by
GTA at lts sole discretion.

US Military, GTA I a Supporter of the US Military and makes every
Milltary are piven permanent refocation orders off of Guam, GTA

. Communication ang Notices, Notices, updates, new products and/or Services may be sent to you by written notice, which may be on or included with vour bill. GTA may also send

RVl Attorney's Fees, You shall be llable for all reasonable costs Incurrad by GTA in enfordng itz rights against vou undar this Agreement, including reasonable costs of collecting unpaiy

HIX,

pe

.

XX,
XL,
XXiv,

XX,

Xxvi

e
I

Default/Termination or Discontinuance by GTA. GTA may, without notice, tarminate or tempararily distontinue Your service if you are in default of this Agreement, Default shall
include: (1) any faftyre by you to pay any undisputed amounts a5 provided In this Agreement; (2) any breach by you of any material provision of this Agreement; {3} sy untawiui use of
GTA Services or use the Services in 3 manner that may interfere unreasonably with tha Services used by other Customers or interfere with GTA’s ability to provide Servizes to athers,
whether unfawfiul useerk;z:rfgmaeisbvvou or any other user of the Services. Termi tion or temporary disconti of Services shall be in addition to any and all other
remedies provided in the Agreement, or that may be avallable at law and In equity. in addition ta the foregoing, GTA may terminate or discantinue Services without Hability in the case
of any govemmental prohibition or required alteration of the Services,

Force Majeure, GTA shall not be Hable for any delay or fallure In performance of this Agreement, £ the extent such delay or fallure Is caused by an event of Force Majeure, Including
{but not limited to) fire, finod, war, steike, orders of civil or military authoritias, ombssi, of fers, housemen or suppliers, or other couse beyond its reasanable

Limitation of Uabilitles ang Services. in no event shalf GTA, its employees, officers, suppliars, and authorized agents be liable to you or any ather party for any direct,
indirect, speciaf, Intidental, consequential or punitive dafmages, or any other damages or fasses whatsoever arising directly or Indiractly from your use of the Services, regardiass of the
cause of action, Including negligence, and even i GTA has been advised of, or could reasonable have foreseen, the possibility of such damages or losses, GTA's sole and exclusive
liability to you and vour sole and exclusk dy for any breact vaTAoranvhtenupumorfaum of services shall he a cradit of such charges forSewwesaswmudhave accrued
but for such Interruption or fallure based on @ prorate basis. Without fimiting the generality of the foregoing, GTA Is not liable for (1) the delay or fallure In performance or Services
vesulting from an act of farce majeure, induding without fimitation: sets of God, i di s, typh » Communications fallure, governmental actions, shortage of fabor pr
materlals, vandalism, terrorism, wars, strikes, or any reason beyond b ; (2) any act or omission of a telecommunications carrier whose network facilities are used in
establishing connections to paints which GTA does not directly serve; (3) defamation OF copyright infringement arising from iaf t ted or recelved over GTA's network
facilities; {4 Infringemant of patents arising from combining or using your facilities or equiprent with GTA’s notwork faciiities,

- Terms and Conditions are subject to change. We may giva Yyou notice of a change by posting the change on www.gta.net, by emall, or by written notice which may be on or includad
with your bill, Such notices will be cansidered given and effective on the date posted.

L5E™ Saction
Credit Approvat and Deposits, Acceptance of this Agreement by GTA fs dependent on approval of your credit. GTA has the right to invastigate and raview your credit history and/or
paymant record If you have an existing account. On the basis of that Investigation and review, GTA may require ¥ou to make  suitable deposit to Suarantes payment of charges for
services. A credit card will be requasted from you and will be kept in the System 2= nan-recurring If you are not enroliad in AUTOPAY. ifyou do not have & credit eard, then the
minimum deposit s $100 regardiess of an approved credit score. Ugon termination of vour wireless service, or upon the first bllling cycle after the twenty-fourti month of wireless
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X1

X,

xnt,

service, whichever comes Grst, GT4 has the right to apply the depoelt against any outstsnding wirclese service charges o7 any other amount owed (o0 GTA. I you are tarminating the
Agreament, any remaining bolance of the deposit will be released to you ag the last hnowsn address within appeotimetely 30 days. 1 yoy cuntinug recelving wireless services under the
Agreement, eny credit balance remaining after the deposit is applied witl ba appliad to 2hy emounts that may be owing ks GTA in the fukure, GTA will Issue o rafund upon request 1o
any customer whose aceount ks in 8oad standing after the satisfaction and complatian of the contractual term, :

Charges Assoclated with Wireless Servleas. As stated In Sectlon V). of the General Terms and Canditlons, you are responsible for raying alf charges and fees assoviated with the
Services. Chargas associated with GTA's wirelass services nclude byt without limit to; wonthly recurring service charges, alrtime, reaming, long distance, tolf charges, Svs messages
whether read or uncaad, Images, sound files, dats, features sueh as Internst acrass wnd voicemail, calfing services such as directory assistance and caliing card use, You will be charged
for maore than one coll whan Yyou use certaln festures resulting in multigle Inbounded or outbound calls such as calf forwarding, call walting, voicamall retrigual, and conference calling,
Except to the extent prohibived by law, bitling of roaming charges or sarvieas ysed may be delayed or applied against your service, Roaming and other calf rating times are dependent
on the location and tme of the networtt equipment providing the service for a particular call. Usage chargas wilf 2pply a5 requived for services such as directory assistance, foaming
charges incurrad outside of GTR’s wirelass home netwark, long distance charges, ond per minute af use charges. Alrtime usage s bitled in fuflt minyte Incraments, fractional and partial
increments are rounded up to the net full minute increment st the end of cach eall for billing purposes.

RNights and Weekends. Nights are 7:00 p.m. to €:59 a.m, Weekends are Friday 7:00 .. to Monday 6:59 a.um,

WMobile to Moblle. GTA mobite to mokille mi i used b GTA wireless subscribiers while an the GTA wireless network {ang not roaming.) Mokl te mobile applies

are
t the account or phone number when directly dialing or vecelving calls from any other GTA mobile phane number within the GTa network. Calls to GTA Volcemall are not considerad
mobile to mohile minytes,

Telat Peviod and Retury Paficy. When you initiate 3 new wireless service with GTA, Vou are given a period of 14 calondar days from the date of service activation (the “Trial Period”} in
which ta cance) the service without incurring any early termination fae, subject to the following conditions: (a} You muse pay for alf wireless services recelved and other charges
Incurred prior to canceliation which includes but not limited 1o, a non-refurdable, one time activation fee of $25 per phone number: (b} The 14 calendar days or the “Trial Period”
vefers anly towards the servies and fot towards equipment. Equipment exchanges must be made within 3 calendar days of the activation dage, if you purchased a substdized

management, or repaired with loaner equipment provided to you. All OBF returns must be made within 3 days of original purchase, If the QBF returned can be repaired by a GTA
technician, no penalty shall be assessed to you. {f you return the equipment and/or accessories and the damage Is determined o be 2 result of misuss or abuse and can be repaired by
a GTA techniclan, the Bolng rate of renalr shatl bo aegonsed, if you waive rapair, the equipment and/or accessories will be returned to you, Al d aged equi and/or ace {
where repair has been declined, do not comply with OBF requirements, or returned aftor the first 3 days from initial purchase shall be your sofe responsibility.

US Mifitary, 1f you purchased any subsidized equipment and/for accessories in connection with any service contract and the promotional price of the equipment and/or accessories
was less than the replacement/no contract price at the time of service activation, you may be charged the difference between the subsidized promotional price and the
replacement/no contract price of the equipment and/or accessories if you are within the first year of the service contract, If you are within the second vear of the service contract, you
will be charged 50% of the difference between the subsidizeg promotional price and the repiacement/no contract of the equipment and/or accessories. This is not a penalty fee;
rather this Isa mansforGTAmrecoverassodatedcosts,wd\ as labor, advertising, equipment subsidies and all other assock d costs In iring a new Cust.

Numbers. Except as provided by law, you have no proprietary or ownership rights to or interests In a speciic telenhone number assigned to your aguipment or account. GTA may
change the access number assigned to you and may require you to modify wireless telephone equipment accordingly at GTA's expense, Except as permitted by law, you may not
assign a telephone number to any other equipmant, and shall not program any other number into equipment provided for use with GTA services, GTA may deactivate or suspend

GSM Phones/Devices and Other Carrlar Networks/Phones. You may purchase a phone from someone other than GTA, pravided that it must be 850/1500MHz GSM/GPRS/EDGE
wireless device that i compatible with GTA’s GSM network, 65M phanes/davices do not al) use the same tachnologles. GTA does not guarantee that alf services and features will be
available with such equipmant. GTA G5M Phones/davices may be Programmed to accept anly a GVA $IM card,

Lost or Stolen Phonas, If your wireless telephone or other wireless device Is lost or stolen, you will remain fiable for all charges In connection with usage of the wireless device until the
theft or loss s reported to GTA and to the police. A copy of the police report must be filed with GTA, After reporting the theft or loss to GTA, you wifl remain liable for alf nan-usage
based charges, as providad in this Agreement.

Call Privacy, The GTA system uses ratio channels to transmit featlons. Cust s calls may be monitored by third persons acting within the law, and GTA will cooperate with
Intercepting and disclosing calling records, volce and data transmissions, accounts and other infarmation, pursuant to lawful subpoenas, court orders and the Hke, Your transmissions
may also b monltored by persons acting outside of the law. Call privacy cannot be gusrantead, and GTA will not be liable for any lack of privacy while using GTA equipment or
systems,

Wirelass Local Number Portabllity. You may have the Sepability to transfer your wireless number to another wireless carrier or have the abifity to bring your wireless number tous,
For detalled information about Local Number Portability, please contact GTA Customer service at (671} 544-4GTA {4482). You will not be able to transf your ber if your

has been disconnacted for anyreason. If you are porting » prepald account, your prepald account must not ba explred. You still remain liable for afl charges incurred rasulting from
your wireless service with us or your wireless service with your former wireless carrler; this includes but not limited to cancellation fees, monthly access fees, overages, long distance

and all other exp Jated with v ireless service, GTA reserves the right ta charge a one-time $50 port out fee to racover costs incurred with Wiretess L ocal Number
Portahility.

MIPULSE™ Prepald Section

.

v,

78]

You accept these terms and conditions and agree to be bound by them at the point of sale of a Card.

The number printed on each Curd {comprising the PIN or PUK Number) is unique to that Card and you shalt be solely respansible for safeguarding such number or any other aceasy
number or password from any unauthorized use. GTA shall notba Hiable to you for any losses, damages, clats, Hiabilities, costs or suffered ori d by you resulting from

Final Version 201101 11.1
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Vi,

Chasging commences as soon as tha call, dats, or text messige is processed or recelyad by you.
Vou shall use the Card and the Servicas in accordance with Ingal and fedaval law. GTA shall not be fiable for sny losses, damages, Yabilities, costs op enpanses sulfered or incurrag by

you casulting from the fallure By you to do s0. You shall indemnify GTA from any losses, gamages, cinims, fisbilities, costs fincluding legat costs on 3 full indemnity basis) and enpanses
suffered ar Incurred by GT4 as 2 resuli of or arising from the misuse oF wrongful usage of the Card.

Without prejudice to pMpuLsE Prepald clauses 2 t0 4 above , the Niabitity of GTA ta you, whether tn contract, tort of stherwise, in velation to the Carg shall be limited to the price of the

SPYDER™ Saction

L8

it

vi.

it

il

.

W

iational Exchange Carrlers Assaciation Tarlfi, Broadhand servicas are provided by GTA under Sections Band 17 of the National Exchange Carriers Association {NECA) Yariff FCC o, S,

which is made part of this Agreement. The terms and conditions stated In this Agreement are subjact to revisions In the NECA Tariff and/or Mandated by the Federal Communications
Commisson (FCC). '

successfully access, operate, or use the broadband services, nor that such Installation will not cause damage to your computer, data, software,
and its agents and mmwmmummﬂwwmfuwdmggawmehﬂmemmwmm ACLASS, USe OF oparate u‘hééqmpmmorbmadbmd sarvices by

Broadband Service Speeds, Because broadband s distance sensltive, You mist be located within serviceable loop distance from » GTA serving wire canter, Broaghand peak speeds
e not puaranteed by GYA due to the factors that may affect the actual speeds delivared including lnop distance, condition of the cable facllities, Umitations In GTA's netwarl design,
and limitations In any CPE. Dye to this, GTA provides broadhand services as a best effort service, snd cannot guarantce upload or download speeds. F it has been determined by GTa
that your premises hag Jed the lsog di and broadband service Is not avaitable, vou wilf not ba ciy ged any exrly tarminagion fees for cancelling your brongbang savvice
request.

iinimum Contract Pariod, As stated in Section Xil. of the General Terms and Conditions, GTA offers Plans in which a longer minimum contract period I required, Unless otherwise
Indicated, if you opt into a Plan, a one-year minimum contracy pariad will apply. Atthe end of the minimum term, this Agreement shall he renewed automaticaliy thereafter on a
month-to-month basis {that s ctil subject to this Agreement a3 modified) or until terminated by elther party, If you terminate the Plan before expiration of the minimum term for any
feasan, you agree to pay an ETF of $180 Per contractyear, These termination fees may be deducted from your deposit ar any amounts prepaid by you, charged to your card or hilfed
to your account. If you opt into a new Plan, you must fullil] the Terms and Conditions of the curvent plan unfess expressty walved by 6YA.

Trial Periad. When you initiate & new broadband service with GTA, you are given 3 parind of 14 ealendar days from which the date of service activation (the "Trial Period”) In which to
cancel the service without Incurring any early termination fees. The Trial Period refers only towards the service and not towards equipment. You are required to return all CPE In “like
new” condition, which means the CPE appears unused without scratches or unnatural marks, in its ariginal container, with all original contents, Fallure to return the CPE to GTA In
“like new” condition will resutt in a charge to your arcount equal to the replacement price of thn CPE.

Relocation of Services, Vou may transfer your broadband service location to a different lacation if your new location is within our serving area. If you relocate the broadband service
before expiring a minimum term of one year for any feaion, you agree to pay s refocation fee of $100. Fyou have completed a minimum term of one year, you witl not be charged
any relocation few for the broadband service. If you are relocating broadband and digital telavision services, you agree to pay a relocation fee of $59.95, These relocation fans may e
deducted from your deposit or any amounts prepaid by you, charged to your card or biled to your secouns

US Military. You are reguired to return ali CPE in “ke new” condition within 14 days of cancellation of your broadband service. Fallure 1o return the CPE to GTA in “like new”
conditlon will result in o charge to your account equal to the replacement price of the CPe.
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Exhibit K
Business License of GTA Telecom LLC
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Exhibit L
Business License of GTA Services LLC
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Exhibit M
Business License of GTA Wireless LLC
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Exhibit N
2011 and 2010 18 G.C.A. §15138 Annual Reports of
Teleguam Holdings LLC,
GTA Telecom LLC,
GTA Services LLC,
Pulse Mobile LLC



YEAR 2011

DA

1

P
epor a

1.

TELEGUAM HOLDINGS, LLC . »
LIMITED LIABILITY COMPANY 7} Zﬁ g
ANNUAL REPORT o e TRATION

BUSHE

| Fe

'{’“
ez
FILE NUMBER: FLLC-

"y

t thereof states:

Pursuant to 18 GCA § 15138, the undersigned hereby submits this Annual
f

nd in suppo

The name of the foreign limited liability company is
TELEGUAM HOLDINGS, LLC
File Number: FLLC-

State of country of organization: Delaware, U.S.A.

November 19, 2004

Address of the principle office:
624 N. Marine Corps Drive
Tamuning, Guam 96913

The management of the limited liability company is vested in one or more
managers, and the names and address of each manager is as follows:

Name Business Address
Robert W. Haulbrook, Jr. 624 N. Marine Corps Drive

Tamuning, Guam 96913

Description of business conducted on Guam (list all lines of business):

Telecommunications, including digital video services



/

Teleguam Holdings, LLC
2011 Annual Report
Page 2

8. The Registered Agent for service of process and Registered Agenfs
address:

Daniel J. Tydingco
624 N. Marine Corps Drive

.
4. P (o & K5 ]

Tamuning, Guam 96913

I, Daniel J. Tydingco, being duly sworn, depose and say that | am the Registered
Agent and that this Annual Report and the information set forth is true and correct to the

best of my information, knowledge and belief.
C @ | .

Daniel J. Tydingco '

Subscribed and Sworn to before me on this 21°' day of October, 2011 by Daniel

J. Tydingco.
} =
%/QTZQ
\ v
N

Notary Public

MARIA TISHAM. MAKTO | -
NOTARY PUBLIC
In and for Guam, U.SA.
My Commission Expires: Dec. 21, 2011
624 North Marine Gorps Dr. Tamuning, Guam 96913 |




GTA TELECOM, LLC . { e W
LIMITED LIABILITY COMPANY '~ e/
ANNUAL REPORT B s&&a&s@%@m&m&;
33y
oy
YEAR 2011 FILE NUMBER: FLLC- v
Pursuant to 18 GCA § 15138, the undersigned hereby submits this Annual

Report and in support thereof states:

1. The name of the foreign limited liability company is
GTA TELECOM, LLC
2. File Number: FLLC-
3. State of country of organization: Delaware, U.S.A.
4, Date of organization/date authorized to tr“hsact business in Guam:
November 19, 2004
5. Address of the principle office:
624 N. Marine Corps Drive
Tamuning, Guam 96913

6. The management of the limited liability company is vested in one or more
managers, and the names and address of each manager is as follows:

Name Business Address
Robert W. Haulbrook, Jr. 624 N. Marine Corps Drive

Tamuning, Guam 96913

7. Description of business conducted on Guam (list all lines of business):

Telecommunications, including digital video services



AA Telecom, LLC
A011 Annual Report
7 Page 2

8. The Registered Agent for service of process and Registered Agent's
address:

Daniel J. Tydingco
624 N. Marine Corps Drive

Tamuning, Guam 08Q19

WAMECANIY JUJT T D

l, Daniel J. Tydingco, being duly sworn, depose and say that | am the Registered
Agent and that this Annual Report and the information set forth is true and correct to the
best of my information, knowledge and belief.

Daniel J. Tydingco

Subscribed and Sworn to before me on this 21% day of October, 2011 by Daniel

J. Tydingco. .

Notary Publiy

IA TISHA M. MAKTO
NO '
et Ser UBLIC
ion Expires: Dec.
624 North Marine Corps Dr?r‘?ano';:ng?'ém’ 9913 |




GTA SERVICES, LLC .
LIMITED LIABILITY COMPANY
ANNUAL REPORT

YEAR 2011 FILE NUMBER: FLLC- ?

Pursuant to 18 GCA § 1 138 the undersigned hereby submits this Annual

Report and in support thereof states

v A o wd IR L4

1. The name of the foreign limited liability company is
GTA SERVICES, LLC

2. File Number: FLLC-

3. State of country of organization: Delaware, U.S.A.

4. Date of orgvanization/date authorized to transact business in Guam:
November 19, 2004

5. Address of the principle office:
624 N. Marine Corps Drive
Tamuning, Guam 96913

6. The management of the limited liability company is vested in one or more
managers, and the names and address of each manager is as follows:
Name Business Address
Robert W. Haulbrook, Jr. 624 N. Marine Corps Drive

Tamuning, Guam 96913
7. Description of business conducted on Guam (list all lines of business):

Telecommunications



¢ GTA Services, LI.C

2011 Annual Report
Page 2

8. The Registered Agent for service of process and Registered Agentjs
address:

Daniel J. Tydingco
624 N. Marine Corps Drive

o~

Tamuning, Guam 96913

|, Daniel J. Tydingco, being duly sworn, depose and say that | am the Registered
Agent and that this Annual Report and the information set forth is true and correct to the
best of my information, knowledge and belief.

.

Daniel J. Tydingco

Subscribed and Sworn to before me on this 21 day of October, 2011 by Daniel

J. Tydingco.
Guo /2

Notary Pubic

MARIA TISHA M. ]
NOTARY PUBLIC
In and for Guam, U.S.A.
My Comsmission Expires: Dec. 21, 2011

624 North Marine Corps Dr., Tamuning, Guam 96913 |




PULSE MOBILE, LLC .
LIMITED LIABILITY COMPANY
ANNUAL REPORT

\ a’w} — A
‘ 5 u 1
YEAR 2011 FILE NUMBER: FLLC- WV

1. The name of the foreign limited liability company is
PULSE MOBILE, LL.C
2. File Number: FLLC-
3. State of country of organization: Delaware, U.S.A.
4. Date of organization/date authorized to transact business in Guam:
November 19, 2004
5. Address of the principle office:
624 N. Marine Corps Drive

Tamuning, Guam 96913

6. The management of the limited liability company is vested in one or more
managers, and the names and address of each manager is as follows:

Name Business Address
Robert W. Haulbrook, Jr. 624 N. Marine Corps Drive

Tamuning, Guam 96913

7. Description of business conducted on Guam (list all lines of business):

Telecommunications
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8. The Registered Agent for service of

address:

Daniel J. Tydingco

624 N. Marine Corps Drive
Tamuning, Guam 96913

process and Registered Agengs

I, Daniel J. Tydingco, being duly sworn, depose and say that | am the Registered
Agent and that this Annual Report-and the information set forth is true and correct to the

best of my information, knowledge and belief.

Daniel J. Tydingco

Subscribed and Sworn to before me on this 21% day of October, 2011 by Daniel

J. Tydingco.

otary Pulblic

MARIA TISHA M.
NOTARY PUBLIC
In and for Guam, U.S A,
My Commission Expires: Dec. 21,2011
624 North Marine Corps Dr, Tamuning, Guam 96913 |
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TELEGUAM HOLDINGS, LLC
LIMITED LIABILITY COMPANY
ANNUAL REPORT

YEAR: 2010 FILE NUMBER: FLLC-314
Pursuant to 18 GCA §15138, the undersigned hereby submits its Annual Report and in
support thereof states:
1. The name of the Foreign Limited Liability Company is:

TELEGUAM HOLDINGS, LLC

2. File Number: FLLC-314
3. State or Country of Organization: Delaware, U.S.A.
4. Date of Organization/Date Authorized to transact business on Guam:
November 19, 2004.
5. Address of the principal office:

624 N. Marine Corps Drive
Tamuning, Guam 96913

6.  The management of the limited liability company is vested in one or more
managers, and the names and address of each manager is as follows:

Name Bzusiness Address
Daniel Moffat 624 North Marine Corps Drive

Tamuning, Guam 96931

7. Description of business conducted on Guam (list all lines of business):
Telecommunications, including digital video services
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8. The Registered Agent for Service of Process and Registered Agent's
Address:
Terrence M. Brooks
Terrence M. Brooks P.C.,
Ste. 101, Angela Flores Bldg.
247 Martyr Street

Hagatna, Guam 96910

Terrence M. Br/oolis‘,LEsq.
Registered Agent

I, Terrence M. Brooks being duly sworn, depose and say that I am the Registered Agent
and that this Annual Report and the information set forth is true and corr e best of my
information, knowledge and belief.

?

Terrence M. Brooks

SUBSCRIBED and SWORN to before me on this 3"& day of August, 2010 by Terrence

M. Brooks. { ;

otary Public




GTA TELECOM, LLC
LIMITED LIABILITY COMPANY ™ Mﬁ%'“"ﬂl

ANNUAL REPORT poM

YEAR: 2010 FILE NUMBER: FLLC-353
Pursuant to 18 GCA §15138, the undersigned hereby submits its Annual Report and in
support thereof states:
1 The name of the Foreign Limited Liability Company is:
GTA TELECOM, LLC
2. File Number: FLLC-353
3. State or Country of Organization: Delaware, U.S.A.

Date of Organization/Date Authorized to transact business on Guam:

o

November 19, 2004.
5. Address of the principal office:

624 N. Marine Corps Drive
Tamuning, Guam 96913

6.  The management of the limited liability company is vested in one or more
managers, and the names and address of each manager is as follows:

Name Buginess Address
Daniel Moffat 624 North Marine Corps Drive

Tamuning, Guam 96931

7. Description of business conducted on Guam (list all lines of business):
Telecommunications, including digital video services
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8. The Registered Agent for Service of Process and Registered Agent’s
Address:

Terrence M. Brooks
Terrence M. Brooks P.C.
Ste. 101, Angela Flores Bldg.
247 Martyr Street

Hagatna, Guam 96919

N ——

Terrénce M. Brooks, Esq.

Registered Agent

I, Terrence M. Brooks being duly sworn, depose and say that I am the Registered Agent
and that this Annual Report and the information set forth is true and correct to ¢ best of my

information, knowledge and belief.

Terrehc’e:/ M. Brooks -

SUBSCRIBED and SWORN to before me on thj53 ‘L‘O day of August, 2010 by Terrence

M. Brooks.
otary Public 4




GTA SERVICES, LLC
LIMITED LIABILITY COMPANY
ANNUAL REPORT

YEAR: 2010 FILE NUMBER: FLLC-352
Pursuant to 18 GCA §15138, the undersigned hereby submits its Annual Report and in
support thereof states:
1. The name of the Foreign Limited Liability Company is:

GTA SERVICES, LLC

2. File Number: FLLC-352

3. State or Country of Organization: Delaware, U.S.A.

4, Date of Organization/Date Authorized to transact business on Guam:
November 19, 2004.

5. Address of the principal office:

624 N. Marine Corps Drive
Tamuning, Guam 96913

6. The management of the limited liability company is vested in one or more
managers, and the names and address of each manager is as follows:

Name Business Address
Daniel Moffat 624 North Marine Corps Drive

Tamuning, Guam 96931

7. Description of business conducted on Guam (list all lines of business):
Telecommunications
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8. The Registered Agent for Service of Process and Registered Agent’s
Address:

Terrence M. Brooks
Terrence M. Brooks P.C.
Ste. 101, Angela Flores Bldg.
247 Martyr Street

Hagatna, Guam 96910

Terrénce M. Brooks,\Esq. -
Registered Agent

I, Terrence M. Brooks being duly sworn, depose and say that I am the Registered Agent
and that this Annual Report and the information set forth is true and correct to the best of my

information, knowledge and belief.

Terrénce M. Brooks

SUBSCRIBED and SWORN to before me on this%ay of August, 2010 by Terrence
. Brooks.

Whia 4 @mw

)éotary Public

. LEON GUERRER
NOCI‘ALIE(:Y PUBLIC

In and for Guam. U.S.A. ]
My Commission Expires: Oct. 08, 2011
P.O. Box 4665 Haggma. Guam 96932

AnnualReport.2010



PULSE MOBILE LLC
LIMITED LIABILITY COMPANY
ANNUAL REPORT
YEAR: 2010 FILE NUMBER: FLLC-354

Pursuant to 18 GCA §15138, the undersigned hereby submits its Annual Report and in
support thereof states:

1. The name of the Foreign Limited Liability Company is:

PULSE MOBILE LLC

2. File Number: FLLC-354

3. State or Country of Organization: Delaware, U.S.A.

4. Date of Organization/Date Authorized to transact business on Guam:
November 19, 2004,

S. Address of the principal office:

624 N. Marine Corps Drive
Tamuning, Guam 96913

6.  The management of the limited liability company is vested in one or more
managers, and the names and address of each manager is as follows:

Name Business Address
Danie] Moffat 624 North Marine Corps Drive

Tamuning, Guam 96931

7. Description of business conducted on Guam (list all lines of business):
Telecommunications



Pulse Mobile LLC
2010 Annual Report

page 2
8. The Registered Agent for Service of Process and Registered Agent’s
Address:
Terrence M. Brooks
Terrence M. Brooks P.C.
Ste. 101, Angela Flores Bldg.
247 Martyr Street

Hagatna, Guaam 96910

Terrence M. Brooks, Exq.
Registered Agent

I, Terrence M. Brooks being duly sworn, depose and say that I am the Registered Agent
and that this Annual Report and the information set forth is true and correct tp-the best of my
information, knowledge and belief.

Terrénce M. Brooks ™

SUBSCRIBED and SWORN to before me on thisaﬁg day of August, 2010 by Terrence

M. Brooks.
Woe O -Sonphus
G| 0

)(otary Public

CLARE C. LEON

NOTARY PUBLIC
M Cm;?n and for E%iam, US.A.
v C 1ssion res:
B ooy




" Eddie Baza Calvo ( : S q GENERAL SERVICES AGENCY Ray Tenorio
Governor (Ahensian Setbision Hinirat) Lieutenant Governor
Department of Administration
Benita A. Manglona 148 Route 1 Marine Drive, Piti, Guam 96915 Anthony C. Blaz

Director httachment #2 :(671) 475-1707 Fax Nos: (671) 475-1727 / 475-1716  Deputy Director
RECEIVED
October 23, 20120FFICE OF PUBLIC ACCOUNTABILITY
- PROCUREMENT APPEALS
4 . b 4 ‘i?
Y DATE:___ /0] =23//2
AGENCY REPORT ME_ 22 mam mém By, T

OPA-PA-012-16 (IFB GSA-064-11) FILENO OPA-PA;__ [ ~ /¥

The Agency Report for OPA-PA-012016(IFB GSA064-1 1) is submitted as outlined in 2
GAR, Div.4, Chapter 12, Section 12105:

A copy of the protest: See Exhibit 1-A

A copy of the bid or offer submitted by Appellant Refer to Tab 4 Book 1 | '
A copy of the Solicitation. Refer to Tab 5, Book 3

A copy of the Abstract Refer to Tab 6, Book 3

Any other documents which are relevant:

Amendments | through 8 Refer to Tab 7, Book3 TIirE: / fff,‘ \fixf —
Questions and Responses Refer to Tax8, Book 4 apn. . Cha ) e %«
Bid Analysis Refer to Tab 10, Book 5 . j: o ég&jfﬁ’gm - “; :

Bid Submittal of other bidder Refer to Tax 11

Copy of other correspondence Refer to Tax 15, Books 6-8

The decision from which the Appeal is taken: Please see Exhibit B

Attachment | GSA Agency Report OPA-12-012

Attachment 2 OPA ~ RMarquez ~ email ref Agent Record for OPA-12-12
Attachment 3 OAG Appointment of Special Assistant Attorneys General
Attachment 4 OPA Conflicts Check — Information Request for OPA-PA-12-12
Attachment 5 GSA Conflicts Checklist for OPA-PA-12-12

Attachment 6 BIT Ref: Response to questions

Attachment 7 GSA Ref: Clarification on MRC and Mobile Wifi to Data Card
Attachment 8 OPA - Decision and Order on OPA-PA-12-12

Attachment 9 GTA Response to Request for Clarification

Attachment 10 GSA Letter to confirm bid prices offered (IT&E)

Attachment 11 GSA Letter to confirm bid prices offered (Docomo)

Attachment 12 GSA Letter to confirm bid prices offered (MCV)

Attachment 13 GSA Letter to confirm bid prices offered (GTA)

Attachment 14 GSA Letter to confirm bid prices offered (Pacific Data Systems)
Attachment 15 IT&E Faxed acknowledgement of letter dated 10/4/12 and reply
Attachment 16 Pacific Data Systems Faxed acknowledgement of receipt of letter

0CT 25 2012

e AR

COMMITED TO EXCELLENCE



Attachment 17 Docomo Faxed acknowledgement of receipt of letter
Attachment 18 MCV Faxed acknowledgement of receipt of letter
Attachment 19 GSA Memo to file ref GTA acknowledgement

Attachment 20 Docomo Letter confirming pricing still in effect

Attachment 21 Pacific Data Systems Letter confirming pricing still in effect
Attachment 22 GTA FOIA request

Attachment 23 GSA Decision on Protest by PDS

Attachment 24 Berman O’Conner & Mann Acknowledgement Copy
Attachment 25 GSA Decision on Protest by Carlsmith Ball LLP
Attachment 26 Carlsmith Ball Acknowledgement Copy

Attachment 27 GSA Decision on Protest by IT&E

Attachment 28 GSA Decision on Protest by Docomo

Attachment 29 Docomo Acknowledgement Copy

Attachment 30 GSA Decision on Protest by MCV

Attachment 31 MCV Acknowledgement Copy

Attachment 32 GSA Response to FOIA by GTA

Attachment 33 Carlsmith Ball LLP Procurement Appeal submitted to OPA
Attachment 34 GSA Notice of Appeal to the OPA (OAG)

Attachment 35 OAG Acknowledgement Copy

Attachment 36 IT&E Acknowledgement Copy -

Attachment 37 OPA — Notice of Receipt of Appeal OPA-PA-12-016
Attachment 38 GSA Memo Ref inquiry to OPA-PA-12-016 (OPA)
Attachment 39 GSA Memo Ref Procurement Record 12-016 (OPA)
Attachment 40 Carlsmith Ball LLP — Acknowledgement Copy

Attachment 41 OPA — Acknowledgement Copy

Attachment 42 PDS OPA-PA-016-12 Objection to Appeal, Motion for Dismissal
Attachment 43 PDS OPA OPA-PA-016-12 Request for Notice and Inclusion as
an Interested Party

Attachment 44 OPA Reply to GSA Letter dated 10/9/12, Ref Procurement
Records

Attachment 45 GSA - Subject: Certification of Procurement Record OPA-PA-
012-016

Attachment 46 GSA — Decision on GTA Protest Dated May 11, 2012
Attachment 47 OPA — Notice of Receipt of Appeal - OPA-PA-12-017

A statement answering the allegations of the Appeal: Appellant-GTA believes that its
submittal failed to take the lowest price offered by GTA. However, the lowest submitted
offer did not meet the requirements. GSA then went to the next lowest offer and took
that offer in making its determination. This offer was not the lowest price for this bid
form number.

If the award was made after receipt of the protest: No award has been made.



A statement indicating whether the matter is the subject of a court proceeding. A court
proceeding related to this bid is currently in the court system. Pacific Data Systems and
John Day v. Government of Guam and Claudia Acfalle. personally and in capacity as
Chief Procurement Officer for the government of Guam, defendant CV 0647-1 1.

/NS

ROBERT H. KONO
Acting Chief Procurement Officer



Attachment -No. Date From For Ref
1 9/10/12 GSA OPA Agency Report OPA-PA-12-
012
2 9/11/12 OPA - R Marquez | GSA Agency Record for OPA-12-
Email 12
3 9/11/12 Office of the GSA Appointment of Special
Attorney General Assistant Attorneys
General
4 9/12/12 OPA GSA Conflicts Check -
Information Request for
OPA-PA-12-12
5 9/13/12 GSA OPA Conflicts Checklist for OPA-
PA-12-12
6 9/26/12 Ed Cruz/BIT GSA Ref: Response to questions
lodged by perspective
bidders, 9/17/11
7 9/27/12 GSA GTA Ref: Clarification on MRC
‘ and Mobile Wifi to Data
Card
8 9/28/12 OPA GSA OPA-PA-12-012 Decision
and Order
9 9/28/12 GTA GSA Response to Request for
Clarificatian dated 9/27/12
10 10/4/12 GSA IT&E Letter to confirm bid prices
offered are still in effect
11 10/4/12 GSA Docomo Letter to confirm bid prices
offered are still in effect
12 10/4/12 GSA MCV Letter to confirm bid prices
offered are still in effect
13 10/4/12 GSA GTA Letter to confirm bid prices
offered are still in effect
14 10/4/12 GSA Pacific Data Letter to confirm bid prices
Systems offered are still in effect
15 10/4/12 IT&E GSA Faxed acknowledgement of
letter dated 10/4/12 on
pricing as well as indicating
“Yes” to pricing
16 10/4/12 Pacific Data GSA Faxed acknowledgement of
Systems receipt of letter dated
10/4/12 on pricing
17 10/5/12 Docomo GSA Faxed acknowledgement of

receipt of letter dated
10/4/12 on pricing




Attachment No.

Date

From

For

Ref

18

10/5/12

MCV

GSA

Faxed acknowledgement of
receipt of letter dated
10/4/12 on pricing

19

10/5/12

GSA

GSA

Memo Ref: GTA
acknowledgement — no
copy & Memo to File

20

10/5/12

Docomo

GSA

Letter confirming pricing
offered in GSA Bid No 064-
11 is still in effect

2]
o

......

.
Pacific Data

Systems

o)
[%2]
p>3

Letter confirming pricing
offered in GSA Bid No. 064-
11 is still in effect

22

GTA

GSA

FOIA requesting for “All
denials and decisions on
protest received and or
made by GSA Bid No. 064-
11”

23

10/5/12

GSA

Berman
O’Conner &
Mann

Decision on: Protest by
Pacific Data Systems to
Award Teleguam Holdings
LLC in GSA 064-11
submitted 5/9/12

24

10/5/12

Berman O’Conner
& Mann

GSA

Acknowledgement copy of
Decision of Protest dated
10/5/12

25

10/5/12

GSA

Carlsmith Ball
LLP

Decision on: Protest on
Determination and on
award 5/18/12

26

10/8/12

Carlsmith Bali

GSA

Acknowledgement copy of
Decision on Determination
dated 10/5/12

27

10/5/12

GSA

IT&E

Decision on Protest
submitted by IT& E
5/10/12

28

10/5/12

GSA

Docomo

Decision on Protest
submitted by Docomo on
5/10/12

29

10/5/12

Docomo

GSA

Acknowledgement copy of
Decision on Determination
dated 10/5/12

30

10/5/12

GSA

MCV

Decision on Protest filed
5/10/12 by MCV

31

10/5/12

MCvV

GSA

Acknowledgement copy on
Decision on Determination
dated 10/5/12

32

10/8/12

GSA

GTA

Response to FOIA Request




dated 10/5/12

Attachment No.

Date

From

For

Ref

33

10/8/12

Carlsmith Ball LLP

OPA

Procurement Appeal;
Exhibits A — I; Verification

34

10/8/12

GSA

Office of the
Attorney
General of
Guam

Notice of Appeal to the
Office of Public
Accountability

35

10/8/12

Office of the
Attorney General
of Guam

GSA

Acknowiedgment copy on
letter dated 10/8/12 Ref
Notice of Appeal to the
OPA

36

10/9/12

IT&E

GSA

Acknowledgement copy of
Decision on Protest filed
5/10/12

37

10/9/12

OPA

GSA

Notice of Receipt of Appeal
OPA-PA-12-016 - filed by
GTA

38

10/9/12

GSA

OPA

Memo Ref: inquiry to OPA
PA-12-016

39

10/9/12

GSA

OPA

.Memo Ref: Procurement

Record for OPA 12-016

40

10/9/12

Carlsmith Ball LLP

GSA

Acknowledgement copy on
GSA Memo dated 10/8/12,
Ref Inquiry to OPA-PA-12-
016 and Memo dated
10/9/12, ref Procurement
Record for OPA 012-16

41

10/9/12

OPA

GSA

Acknowledgement copy on
GSA Memo dated 10/8/12,
Ref Inquiry to OPA-PA-12-
016 and Memo dated
10/9/12, ref Procurement
Record for OPA 012-16

42

10/15/12

PDS

OPA

OPA-PA-016-12 Objection
to Appeal, Motion for
Dismissal

43

10/15/12

PDS

OPA

OPA-PA-016-12 Request for
Notice and Inclusion as an
Interested Party

44

10/16/12

OPA

GSA

Reply to GSA letter dated
10/9, (#39 above) ref
Procurement Record for
OPA 12-016

45

10/17/12

GSA

OPA

Subject: Certification of
Procurement Record OPA-
PA-012-16




Attachment -No. | Date From For Ref
46 10/19/12 GSA Carlsmith-Ball | Decision on: GTA
LLP Protest dated May 11,
2012
47 10/22/12 OPA GSA Notice of Receipt of

Appeal -~ OPA-PA-12-
017




Eddie Baza Calvo GENERAL SERVICES AGENCY Ray Tenorio
Governor (Ahensian Setbision Hinirat) Lieutenant Governor

Department of Administration
Benita A. Manglona 148 Route 1 Marine Drive, Piti, Guam 96915 Anthony C. Blaz

Director / - Tel: (671) 475-1707 Fax Nos: (671) 475-1727 / 475-1716 Deputy Director
Attachment #3

October 23, 2012

Memorandum

To: Attorney General of Guam
From: Chief Procurement Officer
Subject: Designation of Legal Counsel

Please find attached a copy of an appeal filed with the Office of Public Accountability
(I0OA-OA-012-17). This appeal is part of the overall appeal filed regarding GSA’s bid
number 064-11). There is another appeal filed on the basic bid (OPA-012-16), to which
we have not heard who will be the assigned counsel.

Please inform us who the legal counsel will be in OPA-PA-012-16 and OPA-PA-012-17.

ROBERT .H. KONO
Acting

0CT 23 2012

COMMITED TO EXCELLENCE S g o



Eddie Baza Calvo GENERAL SERVICES AGENCY Ray Tenorio
Governor ! {Ahensian Setbision Hinirat) Lieutenant Governor
Department of Administration

Benita A. Manglona 148 Route 1 Marine Drive, Piti, Guam 96915 Anthony C. Blaz
Director Tel: (671) 475-1707 Fax Nos: (671) 475-1727 / 475-1716 Deputy Director

October 23, 2012

Memorandum

To: Attorney General of Guam
From: Chief Procurement Officer
Subject: Designation of Legal Counsel

Please find attached a copy of an appeal filed with the Office of Public Accountability
(I0A-OA-012-17). This appeal is part of the overall appeal filed regarding GSA’s bid
number 064-11). There is another appeal filed on the basic bid (OPA-012-16), to which
we have not heard who will be the assigned counsel.

Please inform us who the legal counsel will be in OPA-PA-012-16 and OPA-PA-012-17.

id P
ROBERT .H. KONO
Acting

RECEIVED
OFFICE OF PUBLIC ACCOUNTABILITY
PRTCUi{EMENT APPEALS

DATE: {0 ,Q;ﬁ M

e XX Dam My, & Held

FILE NO OPA-PA:_ 19\,

COMMITED TO EXCELLENCE





