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EXECUTIVE SUMMARY
Port Authority of Guam Back Wages Series, Part C
OPA Report No. 22-05, November 2022

This performance audit concludes our three-part audit series of the Port Authority of Guam’s (Port)
Back Wages of seven reinstated employees. This report presents the results of audit Series, Part C,
which focuses on the execution of settlements and legal remedies of the remaining four employees,
herein referred to as “Employee X,” “Employee N,” “Employee Z,” and “Employee E.”
The Port is highly commended for generally adhering to the administrative and judicial review
judgments and orders, and Settlement Agreements in executing the reinstatements of these four
employees. The Port paid total legal remedies of $4.5 Million (M) to all seven reinstated employees
and $2.9M for the four employees covered in this audit. This comprised of back wages net of
mitigation ($1.8M), the Port’s share of employees’ retirement contributions ($481 Thousand (K)),
Medicare tax share ($46K), and attorney fees ($576K). Board Resolution (B.R.) No. 2020-04
(passed in June 2020), disclosed that the Port was able to mitigate $1.5M, although mitigated
amounts for two employees totaling $303K could not be validated due to lack of documentation.
However, in our review of the documentation provided and analysis of the processes, we found
deficiencies in documentation, deviations from certain provisions of Port Personnel Rules and
Regulations (PRR) resulting in potential overpayments or lost savings, lack of or conflicting
Notification of Personnel Actions (NPAs), payment of back wages to a retired employee, and other
matters of concern. In this audit, questioned costs amounted to $212K with a total financial impact
of $503K.

Deviations from Certain Provisions of Port’s Personnel Rules and Regulations
In the Port’s reinstatement process of the four employees, we found deviations from the Port’s
PRR. Specifically:

Average Three Prior Years’ “Outstanding” Ratings Partly Based on
Performance Evaluation Reports Not Approved by any General Manager
(GM)
The Port adopted the average rating methodology of the employees’ last three years of employment
at the Port in 2010, 2011, and 2012. This methodology of calculating back wages was ratified per
B.R. No. 2022-01, passed in January 2022. With this methodology, the Port consistently used “5”
incremental sub-steps for all four employees, corresponding to an “Outstanding” rating.
Comparatively, another autonomous agency considered “5” as a rare rating, which means that
the employee significantly exceeded expectations.
In our recalculations, we adhered to the Board’s ratified average rating methodology. However, our
recalculations disclosed that all four employees only obtained averages of a “Satisfactory” rating
or “3” sub-steps. This was due to the lack of the Employee Performance Evaluation Report (EPER)
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and Notice of Results of Performance Evaluation Report (NRPER) for all four employees’
increments due effective October 2012. These performance evaluation documents need to be
prepared and signed by the former GM to signify his approval of the recommended increments.
The present Port management consistently justified that employees’ increments should not be
denied since the former Port GM left the performance evaluation unsigned and did not deny
the salary increment in writing. On the contrary, if the former GM intends to approve the
employees’ eligibilities for increments, he/she should have affixed his/her signature on the
performance evaluation documents.
Although, we agree that the reinstated employees are entitled to due process, the Port is also bound
to adhere to its own PRR in processing annual increments. Therefore, we recommend that Port
management prepare and/or or approve the unapproved performance evaluation documents (EPER
and NRPER) effective October 2012 to satisfactorily justify the average three prior years’
“Outstanding” rating.

Seven-Year Increments with the Highest Sub-Steps Granted without
Performance Evaluation Reports Approved by any GM
The seven-year annual increments of the four employees were not supported with the PRRrequired performance evaluation documents such as the EPER and NRPER, which both require
approval by the Port GM. The total annual increments granted to each employee from 2012 through
2019 (excluding Port-wide adjustments) ranged from $25K to $40K. Upon reinstatements, one
employee’s annual salary reached as high as $154K.
In response to audit recommendations per OPA Report No. 21-09, Board Resolution No. 2022-01
ratified Board Policy 2022-01, which established and standardized a salary increment process to
include a performance evaluation report to be signed by the incumbent GM, who approves the
number of sub-steps in the personnel action forms. Even in the amended Board Policy, annual
increments still require that performance evaluations reports be approved by the GM. Therefore,
we recommend that performance evaluation documents such as the EPER and the NRPER be
prepared and approved to support the GM’s authorization and approval of all increments paid.

Potential Overpayment or Savings in Using the "Satisfactory" ("3" sub-steps)
Rating as opposed to "Outstanding" Rating ("5" sub-steps)
We acknowledge Port management’s efforts to provide the reinstated employees with all the
expected benefits “to make the employee whole” as if they were not terminated. However, the
employees were only eligible for a “Satisfactory” rating (“3” sub-steps) due to the absence of
approved performance evaluation documents, as required per the Port’s prevailing PRR at the time
of the action. Our recalculated “3” incremental sub-steps as opposed to “5” incremental sub-steps
granted by the Port to these employees resulted in potential overpayments totaling $204K, or lost
savings to the Port. To reiterate, we recommend that Port management prepare or approve the
unapproved performance evaluation documents (EPER and NRPER) effective October 2012 to
satisfactorily justify the average three prior years “Outstanding” rating.

Annual Increments Paid without Notifications of Personnel Actions (NPAs)
Employee E’s annual increments for seven years totaling $40K, were granted without the required
NPAs to be signed by the incumbent GM. According to Port, no NPAs were provided to Employee
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E as both parties agreed to it, although this condition was not specified in the Settlement
Agreement (SA). The SA simply stated that the “Employee shall be reinstated to [his/her] position
at the pay range level to which the Employee would be entitled at the time of reinstatement had
the adverse action not been taken against the employee.” The agreement further stipulated that
Employee E’s base pay range level as of July 1, 2020 would be no less than Pay Range PP-11C
(hourly rate of $74.19). We recommend that Port management prepare the required NPAs to
document the GM’s authorization and approval of the annual increments paid, if the employee is
considered never retired.

Back Wages Earned during the Retirement Period Paid to a Retired Employee
According to the Port GM, Employee E retired from the Port effective January 2, 2013, as a
consequence of wrongful termination. The employee received a retirement annuity effective such
date until it was suspended on July 1, 2020, when the employee was reinstated to his/her previous
position with the Port. From January 2, 2013, to June 30, 2020, the employee received retirement
annuities totaling $674.8K and annual Cost of Living Allowance (COLA) payments totaling
$13.8K for a collective amount of $688.6K.
The Port-calculated employee back wages from October 13, 2012, through June 30, 2020, for a
total of $980K and was reduced (mitigated) by the total retirement annuity of $684K, leaving a
balance of $296K. The balance was fully paid to the employee in March 2021. Based on the
Government of Guam Retirement Fund’s (GGRF) confirmation, the mitigated amount was not
reimbursed by the Port to GGRF. Therefore, the retirement from January 2013 to June 2020, was
fully effected. The 5% or “5” sub-steps annual increments were factored in the Port’s calculation
of back wages even though the employee retired from the Port and was receiving his/her monthly
annuity.
In September 2021, OPA requested the Guam Office of the Attorney General’s (OAG) opinion
relative to the proper calculation of back wages for a terminated employee who retired from
government service during the termination period, and was later reinstated pursuant to a court
order and settlement agreement. In the Chief Deputy AG’s response, it was stated that, “No
authority is provided that allows an employee to collect both a retirement annuity and
employment compensation for the same period.” It further stated that, “The Port’s calculation
of back wages may not include wages covering the period of time between the retirement and
reinstatement for which [he/she] received an annuity.”
We presented an analysis of the effect of the Port’s actions depending on how Port management
will treat such retirement. If the employee is treated as retired, then he/she would only be entitled
to salaries earned from October 13, 2012, through December 31, 2012, or a total of $5,515 thus an
overpayment of $290.6K. However, if the employee is treated as not retired, he/she will be entitled
to all the benefits of a terminated employee, and will only have a net overpayment of $5K.
However, the Port will need to reimburse GGRF for a total of $689K. According to the GGRF
Director, the Port may not reimburse the amount, however, there would be an effect or a loss of
approximately $25K annually, if the employee continues to receive his/her retirement annuities
under the Defined Benefit Plan.
We refer the matter for Port management’s review and decision. The OPA is not in the position to
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suggest how Port management decides on the issue. We merely recommend for an appropriate
decision/action based on Port management’s treatment of employee’s retirement, to determine
his/her entitlement.

Other Matters
Other matters we noted, which affected the reinstated employees, were related to potential
violations of retroactive pay raises and the pay raise freeze mandate based on an OAG opinion
issued in November 2021.

Conclusion and Recommendations
We acknowledge and commend the Port’s general adherence to the court orders and judgments
and Settlement Agreements in its reinstatement processes of the seven wrongfully terminated
employees. Their commendable decisions and actions were intended to make the employee
“whole” and granted them salaries and benefits as if there were no work interruptions.
We also compliment the Port management and the Port Board of Directors for B.R. 2022-01
in regards to the settlements in line with OPA recommendations per OPA Report No. 21-03 and
No. 21- 09, ratifying the legal remedies of the seven employees. We further commend them
for ratifying Board Policy No. 2022-01, which incorporated the salary increment process for
reinstated employees. The amended policy still retained the existing requirement of performance
evaluation reports duly-approved by the GM and all annual increments must be supported with the
NPAs. Since the incumbent Port GM approved the employees’ NPAs to authorize the payments
of annual increments due prior to and during the termination periods, the Port management needs
to comply with the documentary requirements specified in its PRR in the processing of these
increments.
This audit report emphasized that, in the implementation processes and execution of legal remedies
for reinstated employees, the Port also needs to comply with its own policies and procedures
embodied in its PRR, specifically on performance-based annual increments for all employees. Port
management needs to institute proper implementation of its policies and control procedures for
good governance. The Port management generally disagreed with our findings and six
recommendations, and has not provided a formal management response as of the report release
date.

Benjamin J.F. Cruz
Public Auditor
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Introduction
This report presents the results of our performance audit on the Port Authority of Guam’s (Port)
Back Wages Series, Part C. This report focuses on the execution of settlements and legal remedies
of the remaining four (4) of the selected seven (7) reinstated employees, herein referred to as
“Employee X,” “Employee N,” “Employee Z,” and “Employee E.” This three-part audit series was
initiated in response to the public’s concerns on the confidentiality of the settlement costs of
reinstated employees. Based on the Guam Attorney General’s opinion that settlement agreements
are public records, these were made available for public view.
Consistent with Parts A and B, our audit objective was to determine whether the Port’s settlements
or legal remedies were properly accounted for and paid in accordance with applicable laws,
regulations, and administrative and judicial review judgments.
Our audit scope covered court orders and judgments and other documents that contributed to the
Port’s calculations and payments of legal remedies. The audit period spanned from October 2010
through July 2022 (fiscal years (FY) 2011 through part of FY 2022). Our initial audit scope
included the nine reinstated employees with whom the Port executed settlements or legal remedy
payments. Based on our professional judgment, we decreased the scope to only seven employees.
The objective, scope, and methodology for Part C can be found in Appendix 1.
Results of our audit on Part A for Employee Q were released in OPA Report No. 21-03 in February
2021, and Part B for Employees S and T in OPA Report No. 21-09 in December 2021. The prior
audit coverage can be found in Appendix 2.

Background
The Port is a public corporation and autonomous Government of Guam (GovGuam) agency, for
which primary revenues are derived from providing services to major shipping line customers,
tariffs, and rentals of equipment and spaces related to ocean commerce, recreational and
commercial boating, and navigation. Since FY 2016, the Port’s revenues averaged $54.4 million
(M) annually. On average, 98% of the Port’s revenues were derived from the tariffs and rentals
paid by Port customers (ratepayers). The Port prides itself in dedicating all of its profits to the
upgrading of its equipment and facilities and the continued growth of Guam's seaport.

Confidential Settlements of Multiple, Employee Termination Lawsuits
The Port has been a defendant in nine employees’ adverse action (termination) lawsuits. All nine
of these employees were reinstated to their original employment positions and paid (or will be
paid) back wages. Back wages represent the salaries owed to an employee for the period following
their unlawful termination until they are reinstated. The Port provided other legal remedies such
as reimbursement for the attorney’s fees and legal costs related to the employee’s lawsuit, and
interest for the delay and loss of use of back wages as ordered in a court’s decision.
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Results of Audit
The Port’s reinstatements of Employees X, N, Z, and E in June 2020 and July 2020 were generally
made in accordance with administrative and judicial review judgments and orders. Additionally,
the legal remedies stipulated in the Settlement Agreements (SA) were generally complied with by
the Port and ratified per Board Resolution (B.R.) No. 2020-04, which passed in June 2020. B.R.
No. 2022-01 was also passed in January 2022, which ratified the legal remedies of all seven
employees, such as the computation of total back wages, interest, and legal fees and costs.
We commend the Port’s action relative to our prior audit reports’ recommendation for the Board
to ratify the legal remedies and adhere to 12 GCA Chapter 10 §10107(d), which authorizes the
GM to approve the demand for payments of obligation of the Authority as authorized by the Board.
The Port paid a total of $2.9 million (M) in legal remedies for the four employees. The cash
payments were comprised of gross back wages (net of mitigation), the Port’s share of employee
retirement contributions, Medicare tax, and attorney fees and legal costs as directed in the Port’s
B.R. and formal SAs. These documents were executed by the Port’s Deputy General Manager
(DGM) and the four employees. See Table 1 for details of the legal remedies paid for each
employee.
Table 1: Summary of Legal Remedies Paid
Type of
Payments
Back Wages (Net
of Mitigation)
Port Contribution
for Employee
Retirement
Attorney’s Legal
Fees
Port’s Share of
Medicare Tax
Total Payments

Employee X

Employee N

Employee Z

Employee E

Total

$409,357

$437,787

$646,989

$296,082

$1,790,215

$154,780

$107,842

$216,999

$1,488

$481,109

$48,438

$87,454

$131,915

$308,648

$576,455

$13,670

$8,348

$21,225

$2,903

$46,146

$626,245

$641,431

$1,017,128

$609,121

$2,893,925

Based on the disclosure in B.R. No. 2022-01 the Port was able to mitigate a total of $1.5M. For
the four employees covered in this report, mitigation based on the B.R.’s data amounted to only
$1.1M. Mitigation for Employees X and N totaling $303 thousand (K) could not be validated due
to the absence of documents. See Appendix 3 for PAG Board Resolution 2022-01.
The mitigation of Employee Z‘s $69.3K was based on a legal counsel’s calculation, while
Employee E’s mitigation of $684K was the retirement annuity received from the Government of
Guam Retirement Fund (GGRF). Per the Chief Deputy Attorney General’s opinion, in an adverse
action appeal, where an employee is entitled to an award for back pay, “that employee is under
duty to mitigate damages.” See Appendix 4 for the OAG’s Response to OPA’s request for a
calculation of back wages for the reinstated PAG employee who retired during their termination
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period.
In our review of documentation provided and analysis of processes executed to satisfy legal
remedies, we have found and identified the following deficiencies.
Specifically, we found:
1. Inconsistencies and deficiencies in Board Resolution, Settlement Agreements, and
Port execution of legal remedies.
2. Terms of Settlement Agreements were implemented prior to the Civil Service
Commission’s (CSC) Judgment of Dismissal.
3. Deviations from Certain Provisions of the Port’s Personnel Rules and Regulations
(PRR):
 Average three prior years’ “Outstanding” ratings were partly based on performance
evaluation reports not approved by any GM;
 Seven-year increments with highest sub-steps granted without performance
evaluations reports approved by any GM;
 Potential overpayment or savings in using the "Satisfactory" ("3" sub-steps) rating
as opposed to "Outstanding" ("5" sub-steps) rating; and
 Annual increments without Notification of Personnel Action (NPAs).
4. Back wages earned during the retirement period paid to a retired employee;
5. Deficiencies in Port back wages calculations with potential overpayments:
 Unapproved increments prior to employees’ terminations included in the paid back
wages.
6. Inconsistencies in the performance evaluation documents not covered by fire loss
certification.
7. Other Matters
 Potential violation on retroactive pay raises on the increments prior to employee
terminations;
 Pay raise granted prior to end of freeze period potentially violated the freeze
increment mandate; and
 Potential agency-wide overpayment of increments during freeze period.

Inconsistencies and Deficiencies in Board Resolution, Settlement Agreements,
and Port Execution of Legal Remedies
In June 2020, the Port passed and adopted B.R. 2020-04 instructing the Port DGM to finalize the
SAs with the four employees and reinstate them into their prior positions. Employees X, N, and Z
were reinstated in June 2020, while Employee E was reinstated in July 2020. See Appendix 6 for
B.R. 2020-04. It also resolved and specified the following:
1.
2.
3.
4.
5.

Gross back wages net of mitigation;
Payment schedule plan;
Reinstatement of annual leave and sick leave credits;
Reasonable legal fees; and
Remittance of retirement benefits owed to the employees.
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Our review of the provisions per B.R.s, SAs, and the Port’s execution of legal remedies disclosed
inconsistencies or deficiencies as follows:
1) Back wages per the B.R., SAs, the Port’s calculations, and the actual disbursements per the
payroll register and the cashier’s checks differed in amounts.

Employee
X
N

E

Table 2: Discrepancies in Back Wages Amounts
Port
Board
Settlement
Actual
Referenced
Calculation Resolution Agreement Payment
Documents*
(A)
(B)
(C)
(D)
(E)
$416,870
$409,357
$409,357
$409,357 A - (B or C, or D)
$448,691
$437,269
$437,269
$437,787 A - (B or C)
A-D
(B or C) - D
$296,082
$296,915
$296,082
$296,082 (A or C or D) - B

Variance
(F)
$7,513
$11,422
$10,904
$518
$833

*Column E contains the formulas done to obtain the variance on Column F of Table 2.

2) Per Employee N’s SA, the employee has to be reinstated to the position of Personnel
Specialist IV with the Human Resources Division earning a salary of $41.89 per hour.
However, the reinstatement NPA No. 132-20 processed on July 6, 2020 quoted an hourly
rate of $43.16, or over by $1.27/hour. This was based on the adjusted rate effective on Oct.
13, 2019. We recommend that Port management rectify the discrepancies in the NPA
hourly rates versus the actual rates used in the back wages calculation, whichever
management deems accurate.
3) The mitigated amounts for Employees X ($160K) and N ($143K), which were ratified by
the Board Resolution, lack supporting documentation.

Terms of Settlement Agreements Were Implemented Prior to the CSC’s
Judgment of Dismissal
In September 2021, the Office of Public Accountability (OPA) requested for an opinion from the
Office of the Attorney General (OAG) relative to the reinstatement of terminated employees prior
to the CSC Judgment of Dismissal, which was signed by a majority of the Commissioners. In the
Chief Deputy AG’s response to our request in May 2022, “any action to implement and advance
the terms of settlement agreement, including the reinstatement of the employees taken before
the CSC judgment was issued would have been premature”. In its conclusion, it emphasized that
“a judgment must be entered and signed by a majority of Commissioners before any settlement
agreement incorporated into the judgment, are effective and actionable.” See Appendix 4 for
the Chief Deputy AG’s opinion.
We noted that the employees’ reinstatements and the implementation of the terms and conditions
of the SAs were made prior to the signing of the CSC’s Judgment of Dismissal. The SAs generally
stipulated the specific reinstatement dates, the amount of back wages, and the legal remedies to be
paid. The SAs were, however, ratified by the Board in January 2022 per B.R. No. 2022-01. See
Table 3.
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Table 3: Comparative Dates of Reinstatement, SA, and CSC Judgments
Employee
Date
Date of Settlement
Date of CSC
Reinstated
Agreement
Judgment of Dismissal
X
6/29/2020
6/26/2020
8/13/2020
N
6/29/2020
7/01/2020
3/16/2021
Z
6/29/2020
6/29/2020
8/13/2020
E
7/01/2020
7/23/2020
2/09/2021
The Port responded to the Chief Deputy AG’s opinion relative to the matter. See Appendix 5 for
the Port’s response.
Port Annual Salary Increment System
Under the Port’s PRR and salary increment point system, an approved performance evaluation
report serves as the basis for whether an employee receives a salary increment and for how high
the increment would be. On a performance evaluation alone, the highest a Port employee’s salary
can increase is up to five sub-steps (or 5%) every year. According to the Port’s PRR 6.302, salary
increments are based on an annual performance evaluation, for which the employee is given
zero to five points for every performance factor evaluated. According to interim procedures
approved by the former Port GM in October 2010, employees are eligible for the increment substeps that correspond with the total points their overall performance earned. PRR 6.302 also states
that the salary increment will be granted by the GM’s certification (signature) that satisfactory
service was rendered for the performance rating period preceding such (increment) increase. See
Table 4 below for the Port’s Salary Increment Point System.
Table 4: Salary Increment Point System
Total Points
0 – 25
26 – 34
35 – 49
50 – 59
60 – 65

Overall
Performance Rating
Unsatisfactory
Satisfactory (Marginal)
Satisfactory
Satisfactory (Highly)
Outstanding

Sub-Steps
0
2
3
4
5

Source: Port Inter-Office Memorandum, October 11, 2010

Board Policy (B.P.) Memorandum No. 2022-01, which took effect in January 2022, introduced
an amendment to the Port’s PRR relative to the salary increment process for reinstated employees.
In Section 4, Item B, it states that, “all salary increments will require approval by the GM,” while
Item D states that, “all salary increments and performance appraisals for reinstated employees
shall be approved and signed by the incumbent GM who approves the corresponding personnel
action.” It further states that salary increments for back wages of wrongfully reinstated employees
shall be based on the averaged ratings of the employees’ last three years of employment at the
Port. If a performance evaluation or increment certification is unsigned (…) and a letter from the
GM rejecting such was not submitted (…), the incumbent shall accept such submission of
performance evaluation for purposes of reconstructing the employees back wages. See Appendix
7 for PAG Board Policy Memorandum 2022-01.
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Deviations from Certain Provisions of Port’s Personnel Rules and
Regulations (PRR)
We commend the Port management and the Port Board of Directors for B.R. No. 2022-01 in
regards to the terms aligning with OPA recommendations per OPA Reports No. 21-03 and 21-09,
and ratifying the specific legal remedies. As stated therein, the Resolution was also aimed in
providing a structure to establish uniformity and consistency on how management will
prospectively address such personnel matters.
The following were resolved:
1) Ratifies Port management’s methodology to reconstruct the salaries of the seven reinstated
employees;
2) Ratifies and accepts management’s submission of formal agreements for the seven
reinstated employees;
3) Ratifies and accepts management’s submission of liability release provisions signed by the
seven reinstated employees; and
4) Accepts and ratifies the GM submission (to be filed as B.P. 2022-01), which establishes
and standardizes a salary increment process for back wages of reinstated employees to
include a performance evaluation report to be signed by the incumbent GM, who approves
the personnel action forms.

Average Three Prior Years’ “Outstanding” Ratings Were Partly Based on
Performance Evaluation Reports Not Approved by any GM
The methodology of calculating back wages for the seven reinstated employees was ratified per
B.R. No. 2022-01. The calculation methodology referred to in OPA Report No. 21-09 used the
average ratings of the employees’ last three years of employment at the Port. This applied to
performance evaluations for increments due in 2010, 2011, and 2012.
Consistently, we reviewed Port’s calculation of the four reinstated employees’ back wages during
the seven-year (2013-2019) termination period. We found that the Port consistently used “5” substeps, which correspond to an “Outstanding” rating. While adhering to the Board-ratified average
rating methodology, when we verified the employees’ performance evaluation reports for 2010,
2011, and 2012, our calculations found that all four employees obtained averages of a
“Satisfactory” rating or “3” sub-steps only. This was due to the lack of an Employee Performance
Evaluation Report (EPER) and a Notice of Results of Performance Evaluation Report (NRPER)
for increments effective October 2012, which need to be signed by the former GM to signify
approval of the recommended increments. Comparatively, another autonomous agency considered
a “5” as a rare rating, which means that the employee significantly exceeded expectations.
The Port management consistently justified that employees’ increments should not be denied
since the former Port GM left the performance evaluation unsigned and did not deny the salary
increment in writing. Leaving the performance evaluation unsigned should not be akin to
rejecting it. To quote, PRR 7.010, the GM shall make a final performance appraisal accepting or
rejecting said recommendation and make the corresponding salary adjustment. If the approving
officer intends to approve the employee’s eligibility for an increment, he/she should have affixed
his/her signature on the NRPER. The employee might not be eligible for an increment of “5” sub10

steps using the “average three prior year rating methodology.” Although we agree that the
reinstated employees are entitled to due process, the Port is also bound to adhere to its own PRR
in processing annual increments. Therefore, we recommend that Port management prepare or
approve the unapproved EPER and NRPER effective October 2012 to satisfactorily justify the
average three prior year “Outstanding” rating.
Despite using the maximum of a “5” sub-step rating for increments for 2010 and 2011 in our
calculation due to certification of fire loss, our recalculated eligible “3” sub-steps is still way below
compared to the “5” incremental sub-steps granted by the Port. See Table 5 for a summary of
incremental sub-step calculations.
Table 5: Summary of Incremental Sub-Steps Calculation
Performance
Rating
Period
Ended

Overall
Performance
Rating

NRPER
Signatory

Incrementa
l Sub-steps
Granted

Eligible
Sub-steps

Remarks

Employee X

10/12/2010

Outstanding

None

5

5

10/12/2011

Cannot be
determined,
however rated
“Outstanding”

None

5

5

10/12/2012

Cannot be
determined,
however rated
“Outstanding”

None

5

0

5

3.3

Average

EPER
provided, no
NRPER. With
certification
of fire loss.
No NPA,
EPER or
NRPER
provided.
With
certification
of fire loss.
No EPER nor
NRPER.

Employee N
10/12/2010

10/12/2011

Cannot be
determined,
however rated
“Outstanding”
Cannot be
determined,
however rated
“Outstanding”

None

5

5

None

5

5
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No EPER &
NRPER. With
certification
of fire loss.
No EPER &
NRPER
provided.
With

certification
of fire loss.

10/12/2012

Cannot be
determined,
however rated
“Outstanding”

None

Average

5

0

5

3.3

5

5

No EPER &
NRPER.

Employee Z
10/12/2010

Outstanding

Former GM

10/12/2011

Cannot be
determined,
however rated
“Outstanding”

Current GM

5

5

No EPER &
NRPER. With
certification
of fire loss.

10/12/2012

Cannot be
determined,
however rated
“Outstanding”

Current GM

5

0

No NRPER.

5

3.3

Average
Employee E
10/12/2010

Outstanding

Former GM

5

5

10/12/2011

Outstanding

Former GM

5

5

10/12/2012

Cannot be
determined,
however rated
“Outstanding”

None

Average

0

0

5*

3.3

No NPA,
EPER or
NRPER

*Not inclusive of 10/12/2012 NPA for Employee E as there was none prepared.

The Port prepared all applicable NPA forms in one day, on July 6, 2020, upon the employees’
reinstatements, retroactive on the prior years when the increments were due. The current GM
signed these NPAs for all employees except for Employee E, who had no NPAs processed.
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Seven-Year Increments with the Highest Sub-Steps Granted without
Performance Evaluation Reports Approved by any GM
The seven-year annual increments of the four employees were not supported with the PRRrequired performance evaluation documents such as the EPER and NRPER, both of which require
approval by their GM. The total annual increments for each employee granted from 2012 to 2019
(excluding Port-wide adjustments) ranged from $25K to $40K. Upon reinstatement, one
employee’s annual salary reached as high as $154K. See Tables 6A to 6D for the annual salary
increments.
Table 6A: Annual Salary Increments from 2012-2019

NPA #
Employee X
354-20 SI
355-20 SI
356-20 SI
357-20 SI
125-20
358-20 SI
359-20 SI
126-20
360-20 SI

Effective
Date

Pay
Grade/Step

Adjusted
Annual
Salary per
NPA

10/13/12
L-8D
$ 63,286
10/13/13
L-10A
$ 66,514
10/13/14
L-11B
$ 69,907
10/13/15
L-12C
$ 73,473
10/1/2016 ** LL-4D
$ 75,057
10/13/16
LL-6A
$ 78,885
10/13/17
LL-7B
$ 82,909
9/16/2018 ** LL-8A
$ 85,421
9/16/19
LL-9B
$ 89,779
Total Excluding Port Wide Adjustment

Total
Annual
Increments
$
$
$
$

3,071
3,228
3,393
3,566

$ 3,828
$ 4,024
$ 4,358
$ 25,468

Table 6B: Annual Salary Increments from 2012-2019

NPA #
Employee N
361-20 SI
362-20 SI
363-20 SI
364-20 SI
127-20
365-20 SI
366-20 SI
129-20
367-20 SI

Effective
Date

Pay
Grade/Step

Adjusted
Annual
Salary per
NPA

10/13/12
L-8D
$ 63,286
10/13/13
L-10A
$ 66,514
10/13/14
L-11B
$ 69,907
10/13/15
L-12C
$ 73,473
10/1/2016 ** LL-4D
$ 75,057
10/13/16
LL-6A
$ 78,885
10/13/17
LL-7B
$ 82,909
9/16/2018 ** LL-8A
$ 85,421
9/16/19
LL-9B
$ 89,779
Total Excluding Port Wide Adjustment
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Total
Annual
Increments
$
$
$
$
$
$
$
$

3,071
3,228
3,393
3,566
3,828
4,024
4,358
25,468

Table 6C: Annual Salary Increments from 2012-2019

NPA #
Employee Z
369-20 SI
370-20 SI
371-20 SI
372-20 SI
135-20
373-20 SI
374-20 SI
136-20
375-20 SI

Effective
Date

Pay
Grade/Step

Adjusted
Annual
Salary per
NPA

10/13/12
N-7C
$ 78,255
10/13/13
N-8D
$ 82,247
10/13/14
N-10A
$ 86,442
10/13/15
N-11B
$ 90,851
10/1/2016 ** NN-5C
$ 92,720
10/13/16
NN-6D
$ 97,449
10/13/17
NN-8A
$ 102,420
9/16/2018 ** NN-8D
$ 105,524
9/16/19
NN-10A
$ 110,906
Total Excluding Port Wide Adjustment

Total
Annual
Increments
$
$
$
$
$
$
$
$

3,798
3,992
4,195
4,409
4,729
4,971
5,382
31,476

Table 6D: Annual Salary Increments from 2012-2019
Adjusted
Total
Annual
Annual
Effective
Pay
Salary per
Increments
NPA #
Date
Grade/Step
NPA
Employee E – Based on Settlement Agreement
N/A
10/13/12
P-9A
$ 107,957
$ 5,240
N/A
10/13/13
P-10B
$ 113.464
$ 5,507
N/A
10/13/14
P-11C
$ 119,251
$ 5,787
N/A
10/13/15
P-12D
$ 121,648
$ 2,397
N/A
10/1/2016 ** PP-7A
$ 129,014
N/A
10/13/16
PP-8B
$ 135,595
$ 6,581
N/A
10/13/17
PP-9C
$ 142,512
$ 6,917
N/A
9/16/2018 ** PP-10B
$ 146,830
N/A
9/16/19
PP-11C
$ 154,320
$ 7,490
Total Excluding Port Wide Adjustment $ 39,919
** Port-wide pay adjustments

We reiterate that we respect the Port management’s decision to grant the employees with the
highest rating of “Outstanding” because they believed that these employees could render a
consistently outstanding performance had they not been terminated. However, annual increments
need to be supported by duly-approved performance evaluations reports to comply with the Port’s
PRR.
In response to audit recommendations per OPA Report No. 21-09, B.R. No. 2022-01 ratified B.P.
2022-01, which established and standardized a salary increment process to include a performance
evaluation report to be signed by the incumbent GM who approves the number of sub-steps in
the personnel action forms. Therefore, we recommend that performance evaluation documents be
prepared and approved to support the GM’s authorization and approval of all increments paid prior
to and during the employees’ termination periods.
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Potential Overpayment or Savings in Using the "Satisfactory" ("3" sub-steps)
Rating as opposed to "Outstanding" ("5" sub-steps) Rating
We acknowledge Port management’s efforts to provide the reinstated employees with all the
expected benefits “to make the employee whole” as if they were not terminated. However, the
employees were only eligible for a “Satisfactory” rating (“3” sub-steps) due to the absence of
approved performance evaluation documents, as required per the Port’s prevailing PRR at the time
of the action. Our recalculated three incremental sub-steps as opposed to five incremental substeps granted by the Port to these employees resulted in unfavorable variances totaling $204K,
which could translate into potential overpayments or savings for the Port. Our calculation excluded
the pay adjustments in 2016 and 2018, as those were not performance-based increments. See
Tables 7A, 7B, and 7C for details.
Table 7A: What Port Granted vs. Eligible Marginal Satisfactory Rate - Employees X & N
Port's Assumed
Eligible "Satisfactory"
"Outstanding"
Effective
Date of
Pay
Pay
Salary
Grade
Annual
Hourly Grade
Annual
Hourly
Increment
/Step
Salary
Rate
/Step
Salary
Rate
Variance
10/13/2012
L-8D
$63,286
$30.43
L-8B
$62,039
$29.83
$1,247
10/13/2013 L-10A
$66,514
$31.98
L-9A
$63,919
$30.73
$2,595
10/13/2014 L-11B
$69,907
$33.61
L-9D
$65,856
$31.66
$4,051
10/13/2015 L-12C
$73,473
$35.32 L-10C
$67,851
$32.62
$5,622
10/13/2016 LL-6A
$78,885
$37.93 LL-3C
$71,414
$34.33
$7,471
10/13/2017 LL-7B
$82,909
$39.86 LL-4B
$73,578
$35.37
$9,331
9/16/2019
LL-9B
$89,779
$43.16 LL-5D
$78,104
$37.55
$11,675
$524,753
$482,761
$41,992
Total for
$1,049,506
$965,522
$83,984
X&N
Table 7B: What Port Granted vs. Eligible Marginal Satisfactory - Employee Z
Port's Assumed "Outstanding”
Eligible "Satisfactory"
Effective
Date of
Pay
Pay
Salary
Grade
Annual
Hourly Grade
Annual
Hourly
Increment
/Step
Salary
Rate
/Step
Salary
Rate
Variance
10/13/2012
N-7C
$78,255
$37.62
N-7A
$76,713
$36.88
$1,542
10/13/2013
N-8D
$82,247
$39.54
N-7D
$79,037
$38.00
$3,210
10/13/2014 N-10A
$86,442
$41.56
N-8C
$81,432
$39.15
$5,010
10/13/2015 N-11B
$90,851
$43.68
N-9B
$83,900
$40.34
$6,951
10/13/2016 NN-6D
$97,449
$46.85 NN-4B
$88,220
$42.41
$9,229
10/13/2017 NN-8A
$102,420
$49.24 NN-5A
$90,893
$43.70
$11,527
9/16/2019 NN-10A $110,906
$53.32 NN-6C
$96,485
$46.39
$14,421
Total
$648,570
$596,680
$51,890
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Table 7C: What Port Granted vs. Eligible Marginal Satisfactory - Employee E
Port's Assumed
Eligible "Satisfactory"
"Outstanding"
Effective
Date of
Salary
Increment
10/13/2012
10/13/2013
10/13/2014
10/13/2015
10/13/2016
10/13/2017
9/16/2019
Total
Overall
Total

Pay
Grade
/Step
P-9A
P-10B
P-11C
P-12D
PP-8B
PP-9C
PP-11C

Annual
Salary
$107,957
$113,464
$119,251
$121,648
$135,595
$142,512
$154,320
$894,747

Hourly
Rate
$51.90
$54.55
$57.33
$58.48
$65.19
$68.52
$74.19

$2,592,823

Pay
Grade
/Step
P-8C
P-9B
P-10A
P-10D
PP-5D
PP-6C
P-8A

Annual
Salary
$105,829
$109,036
$112,340
$115,744
$122,752
$126,472
$134,252
$826,425
$2,388,627

Hourly
Rate
$50.88
$52.42
$54.01
$55.65
$59.02
$60.80
$64.54

Variance
$2,128
$4,428
$6,911
$5,904
$12,843
$16,040
$20,068
$68,322
$204,196

Sources: Notifications of Personnel Actions; Port’s Pay Plan.

Although we acknowledge the Port’s justification for consistently granting the five sub-step annual
increments, we refer the discrepancies for Port management’s review on the financial impact of
such deviation from their PRR and moving forward should a similar situation occur.

Annual Increments Paid without Notifications of Personnel Actions (NPAs)
The Port’s treatment for Employee E’s annual increments during the termination period was
handled differently in comparison to the other three employees. The increments for the seven years,
amounting to $40K, were granted without the required NPAs to be signed by the incumbent GM.
In contrast, the other three employees were reinstated with NPAs for their salary increments.
In the Port management’s response to the OPA inquiry in November 2021, no NPAs were provided
to Employee E as both parties agreed to it, although not specifically stipulated in the SA. The
agreement simply stated that the “Employee shall be reinstated to [his/her] position at the pay
range level to which the Employee would be entitled at the time of reinstatement had the adverse
action not been taken against the employee.” The agreement further stipulated that Employee E’s
base pay range level as of July 1, 2020, would be no less than Pay Range PP-11C (hourly rate of
$74.19). Although Employee E was reinstated on July 1, 2020, at the rate stipulated in the SA,
NPAs must be prepared to document the annual increments granted. Therefore, we recommend
that Port management prepare the required NPAs to document the GM’s authorization and
approval of increments paid if the employee is considered never retired.

Back Wages Earned During the Retirement Period Paid to a Retired Employee
In September 2021, the OPA requested the OAG’s opinion relative to the back wages for a
terminated employee who retired from government service during the termination period and was
later reinstated pursuant to the settlement agreement. In the Chief Deputy AG’s response in May
2022, it was stated that “no authority is provided that allows an employee to collect both a
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retirement annuity and employment compensation for the same period. It further stated that the
Port’s calculation of back wages may not include wages covering the period of time between the
retirement and reinstatement for which [he/she] received an annuity.” See Appendix 4 for the
OAG’s response. The Port GM provided a copy of his response to the AG relative to the AG’s
Opinion on June 21, 2022. See Appendix 5 for the Port GM’s response to the AG.
Further review of the matter disclosed that Employee E retired from the Port effective January 2,
2013, which was validated by GGRF and the Port’s records. Employee E received a retirement
annuity effective such date until it was suspended on July 1, 2020, when the employee was
reinstated to his/her position with the Port. From January 2, 2013, to June 30, 2020, the employee
received retirement annuities totaling $674.8K and annual Cost of Living Allowance (COLA)
payments totaling $13.8K for a collective amount of $688.6K.
Based on the SA signed on July 23, 2020, Employee E was reinstated to his/her original position
as Corporate Services Manager with a Pay Range of PP-11C at an hourly rate of $74.19 (annual
salary of $154,320). The rate was calculated based on a consistent five sub-step annual increment
from December 13, 2012 through September 16, 2019, inclusive of Port-wide pay adjustments.
The annual increments were factored in the Port’s calculation of back wages even though the
employee retired from the Port and was receiving a monthly annuity.
The Port-calculated back wages from October 13, 2012, through June 30, 2020, for a total of
$980K and was reduced (set-off) by the total retirement annuity of $684K. This left a remaining
balance of $296K, which was fully paid in March 2021. Based on GGRF’s confirmation, the
mitigated amount was not reimbursed by the Port to GGRF. Therefore, the retirement from January
2013 to June 2020 was fully effected. The matter could be treated by the Port as follows:
A. Employee E retired from January 2, 2013 through June 30, 2020
The effect would be:
a. Employee E should not be entitled to the following:
 Seven (7) year annual increments of 5% earned effective October 13, 2013 to October
13, 2019.
b. Employee should only be entitled to:
 In line with the AG’s opinion, the employee should only be entitled to $5,515, earned
during the period before his/her retirement effective January 2, 2013.
Inclusive From
10/13/2012
12/19/2012
Total

12/18/2012

Rate/Increment
per Hour
$ 2.52

No. of
Hours
376

Back
Wages
$ 947

01/02/2013

$51.90

88

$ 4,567
$ 5,515

Period To
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Remarks
Port
calculated

 Since Employee E was given additional back wages of $296K, he/she was overpaid
by $290,567:
Additional back wages paid
Back wages amount that should have been paid
Overpayment

$ 296,082
($5,515)
$ 290,567

 Employee E is entitled only to the Pay Range of P-9A as of October 13, 2012 (prior
to termination) at annual salary of $107,957 or $51.90 per hour. His/her next salary
increment would be July 1, 2021, one year after his/her reinstatement.
 Consequently, his/her reinstatement rate per hour of $74.19 effective July 1, 2020
was over by $22.29 per hour. Monthly salaries paid to Employee E from his/her
reinstatement in July 1, 2020, until June 30, 2021, were potentially overstated by
approximately $46K (2,080 hours multiplied by $22.29).
B. Employee E did not retire from January 2, 2013 through June 30, 2020
a. Employee E is entitled to:

Back wages with minimal overpayment:
Port calculated back wages
$ 980,118
Less: Mitigation-Total Annuity paid by GGRF
$ 688,603
Net additional back wages
$ 291,515
Less: Additional back wages paid
$ 296,082
Overpayment
$ 4,567


The Port’s calculation of $74.19 per hour effective July 1, 2020.

b. Impact per GGRF Response
 In a letter dated August 3, 2022, to the Public Auditor, the GGRF Director
emphasized the following:
If the employee is paid retroactively to 12/18/2012, then GGRF is entitled to:
1. Reimbursement of retirement annuities and COLA totaling $688.6K;
2. Employer and employee retirement contributions;
3. Applicable interest (at variable rates) and penalties of one (1%) per year.
4. Treated as never retired.
 If the Port does not reimburse GGRF, there is no impact to GGRF, but a loss of
approximately $25.4K annually for as long as the employee continues to receive
retirement annuities.
See Appendix 8 for the GGRF Director’s letter responding to the Public Auditor’s request for
clarification regarding Employee E.
We refer the matter for Port management’s review and decision. The OPA is not in the position to
suggest how Port management decides on this issue. We merely recommend an appropriate
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decision/action based on the Port management’s treatment of employee’s retirement, to determine
his/her entitlement.

Deficiencies in Port Back Wages Calculation with Potential
Overpayments
Unapproved Increments Prior to Employees’ Terminations Included in the
Paid Back Wages
B.R. No. 2020-04 ratified the gross back wages (net of mitigation) of the four employees based on
the SAs. As per the Port’s calculations, these included increments applicable to periods prior to
the employees’ termination on December 18, 2012, without approved performance evaluation
reports. Based on the present Port management’s explanation, the employees are entitled to these
increments as these were not acted upon by the prior management. Our review of these back wages
disclosed the following deficiencies. See Table 8 for a breakdown of back wages prior to
termination.
Table 8: Breakdown of Back Wages Prior to Termination
Employee Inclusive No. of
Rate /
Overpayment
Remarks
Period
Hours
Hour
X
10/13/12
376
From
$966.32*
With restriction
to
$27.85 to
on inclusive
12/18/12
$30.43
period of back
wages.
Z
10/13/11
2,472
From
$4,989.36*
No restriction on
to
$34.06 to
inclusive period
12/18/12
$37.62
of back wages.
E
10/13/12
376
From
$947.23
No restriction on
to
$49.38 to
inclusive period
12/18/12
$51.90
of back wages.
Total
$6,902.91
*Based on Port Calculations

Per the CSC’s Decision and Judgment, Employees X and N shall be compensated for all the time
following their December 2012 terminations, respectively until the dates they are reinstated.
Employees Z and E did not carry this stipulation in any of their documents from the CSC. Since
these prior year increments were included in the back wages ratified by the Board, and supported
with NPAs signed by the current GM, the required performance evaluation reports must be
complied. Therefore, we recommend that Port management prepare and/or approve the
unapproved performance evaluation documents effective October 2011 and October 2012.

Inconsistencies in Performance Evaluation Documents not covered by Fire Loss
Certification
In a certification dated June 2021, signed by a Port Personnel Specialist, Port employee
performance evaluations and salary increments for FY 2010 and FY 2011 had been destroyed from
a fire that occurred in June 2015 at the Human Resources office. Based on our review of the seven
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employees’ performance evaluation records, we noted that only selected employees’ files were
destroyed, while others were spared from the fire. In the auditors’ calculation of three prior years
(2010, 2011, 2012) average rating, we granted a maximum 5% rating for the 2010 and 2011
increments despite the absence of records to abide by the Port’s assertion in the certification. See
Table 9 for the documents that were provided by the Port.
Table 9: Summary of Employees Performance Evaluation Records Not on File
Evaluation Employee Employee Employee Employee Employee Employee Employee
Documents
Q
S
T
X
N
Z
E
2010
EPER
On file
On file
On file
On file
None
None
On file
NRPER
On file
None
None
None
None
None
On file
2011
EPER
On file
None
On file
None
None
None
On file
NRPER
On file
None
On file
None
None
None
On file

Other Matters
Although not directly related to our audit objectives, we became aware of other concerns that
warrant the Port’s attention. These findings were based on the OAG’s November 2021 opinion
and are reiterations of the findings included in OPA Report No. 21-09. These matters also affected
the four employees covered in this report.

Potential Violation on Retroactive Pay Raises on Increments prior to
Employees’ Terminations
The Port prepared NPAs for the increments due to the four employees in October 2012 prior to
their terminations in December 2012. For Employee Z, this included his/her annual increment
due in October 2011. Whereas Employee E had no NPAs prepared and received back wages for
his/her salary increment due in October 2012. These NPAs were prepared and signed by the current
GM in July 2020. These were affected retroactively in October 2011 or October 2012, which are
eight (8) or seven (7) years after the increments were due. According to Port management, these
NPAs were processed as part of back wages because the former GM did not process them prior to
the employees’ terminations. See Table 10 for the NPAs with retroactive effect.
Table 10: NPAs with Retroactive Effect
NPA #
Employee X
N/A

Effective Date
10/13/11

354-20 SI

10/13/12

Employee N
N/A

10/13/11

361-20 SI

10/13/12

Date of NPA

Time Between
Periods

Remarks

Documents lost
by fire.
7/6/2020

7 years 8
months
Documents lost
by fire.

7/6/2020

7 years 8
months
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Employee Z
368-20 SI

10/13/11

7/6/2020

369-20 SI

10/13/12

7/6/2020

Employee E
N/A

10/13/12

8 years 8
months 23 days
7 years 8
months 23 days
7 years 8
months

No NPA
prepared.

In the OAG’s November 2021 opinion, he cited the following references relative to retroactive pay
raises:
 4 GCA §2103.14 - Retroactive Pay
No unclassified employee or officer of the Government of Guam may receive a retroactive
pay increase unless specifically authorized by statute; and
 4 GCA §6218.1 - Prohibition on Retroactive Pay Raises
Whenever a classified or unclassified employee of the GovGuam including all
departments, agencies, and instrumentalities whether or not autonomous, receives an
increase in pay resulting from step increase, pay range increase, promotion, or any other
cause, such increase in pay shall not be retroactive from the date of its authorization,
unless so specified by law.
In his conclusion, the AG stated that unless authorized by statute and regardless of justification,
Government of Guam employees are prohibited from receiving salary increases that are paid
retroactively from the date of authorization. Salary increments based upon performances can only
be paid prospectively, upon authorization date and not retroactive from any date prior. Any
retroactive payment is prohibited by Guam law. See Appendix 9 for the AG’s opinion on pay
raises.

Pay Raise Granted Prior to End of Freeze Period Potentially Violated the
Freeze Increment Mandate
Public Law (P.L.) 34-116, Chapter 13, Section 3 mandated a freeze on all salary increments,
promotions, reclassifications, merit bonuses, and any other upward pay adjustments to take effect
from October 1, 2018, through September 30, 2019. The law further specified that the payment of
increments and merit bonuses must not be retroactively applied.
Four days after the public law passed a pay raise freeze, on August 24, 2018, Port passed B.R. No.
2018-05 on August 28, 2018, to adopt an updated pay plan that would result in an agency-wide
pay adjustment (pay raise). The updated pay schedule was implemented in FY 2018 (effective
October 1, 2017). The employees received salary increments effective October 13, 2017, up to
September 15, 2018. With the majority of Port employees at risk of not getting their annual salary
increment, Port implemented an agency-wide pay adjustment to take effect on September 16,
2018 – two weeks before the statutory freeze started on October 1, 2018.
One year after the agency-wide pay adjustment, Port gave the four employees salary increments
to take effect on September 16, 2019, during the freeze period or two weeks before the statutory
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freeze ended on September 30, 2019. To authorize this salary increment is an apparent violation
of P.L. 34-116:13:3. This resulted in an overpayment of approximately $912 to the four employees.
Per the OAG’s November 2021 opinion, he stated that because of the salary increment freeze
imposed by P.L. 34-116 throughout the entirety of FY 2019, no pay increase must be given for
any reason. See Appendix 9 for the OAG Opinion. See Figure 1 for a visual of what Port did
following the pay raise freeze.
Figure 1: What Port Did Following the Pay Raise Freeze Mandate

Although these salary increments due during the employees’ termination period were granted in
compliance with the SAs, the OAG’s opinion should have been considered in the back wages
calculations.

Potential Agency-Wide Overpayment of Increments During Freeze Period
A total overpayment of $912 from four employees may appear minimal. However, the cumulative
financial impact of Port’s action of granting increments within the freeze period could be
significant depending on the number of employees involved. Calculating the potential amount of
these overpayments to other employees is not covered in our audit scope.
Overall, we recommend that the Port management request an Attorney General opinion on how to
address the potential violation of retroactive increments and the pay raise freeze mandate for the
affected employees.
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Conclusion and Recommendations
This performance audit concludes our three-part audit series reviewing the Port’s processes in
complying with court judgments, orders, and payments of legal remedies for the seven reinstated
employees. The Port is highly commended for generally adhering to the court orders and
Settlement Agreements. The Port paid a total of $4.5M in legal remedies for the seven reinstated
employees. This comprised of back wages net of mitigation ($2.9M), attorney’s fees ($708K),
Port’s share of employee retirement contributions ($700K), interest ($95K), and Medicare tax
($65K). In B.R. No. 2020-04, it disclosed that the Port was able to mitigate $1.5M, although
mitigation for two employees totaling $303K could not be validated due to lack of documentation.
In Series A, B, and C, there had been a consistent deviation from the Port’s PRRs. This is relative
to the calculation, processing and documentation of reinstated employees’ annual increments,
during the period prior to their terminations, and during the seven-year termination period. The
Port consistently gave five incremental sub-steps to the seven employees based on the average
three prior year ratings (2009, 2010, 2011) even though one or two performance evaluation
documents effective October 2011, and/or October 2012, were not signed by the prior Port GMs.
This resulted in an eligible rating of two or three incremental sub-steps or translated to a total of
$405K potential overpayment or lost savings. The potential overpayment will be realized as an
actual overpayment if the unapproved appraisal evaluation reports will not be signed by the
incumbent GM, who approved the NPAs authorizing the payments of the seven-year annual
increments. In Series C, we found potential overpayments of $212K with total financial impact of
$503K.
In this audit, we found deficiencies in required documentation for the annual increment process.
One is the absence of performance evaluation reports to support the seven year increments during
the termination period. This is specifically required in the existing PRR and the amendment to
PRR in January 2022. Other deficiencies include a lack of NPAs, which is the actionable document
to process an annual increment, conflicting hourly rates paid versus the NPAs, and a few
undocumented errors in calculation.
In Part C, we also found a significant payment to a retired employee (net of GGRF annuity
payments), which was calculated from the date of retirement until date of reinstatement. The
calculated seven-year annual increments were without NPAs. The overpayment amount of $5K or
$291K will depend upon how the Port will treat the employee’s retirement status. We provided the
Port management with an analysis on how the retirement could be treated based on the comment
from the GGRF Director issued in August 2022 and OAG opinion issued in May 2022.
Other matters we noted, which affected the reinstated employees, were consistently related to the
potential violations of retroactive pay raises and the pay raise freeze mandate based on an OAG
opinion issued in November 2021.
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We compliment the Port management and the Port Board of Directors for B.R. 2022-01 in
regards to the settlements in line with OPA recommendations per OPA Report No. 21-03 and No.
21-09, ratifying the legal remedies of the seven employees. We further commend them for
ratifying Board Policy No. 2022-01, which incorporated the salary increment process for reinstated
employees. The amended policy still retained the existing requirement of performance evaluation
reports duly-approved by the GM and all annual increments shall be supported with the NPAs. It
added that in the absence of the GM’s approval signature and the GM’s letter of rejection, the
incumbent GM shall accept the performance evaluation for purposes of reconstructing the back
wages.
Since the incumbent Port GM approved the employees’ Notifications of Personnel Action to
authorize the payments of annual increments due prior to and during the termination periods, the
Port management needs to comply with the documentary requirements specified in its PRR. This
new provision in the PRR took effect in January 2022, thus back wages calculations of the seven
employees were governed by the existing PRR approved in October 2010.
This audit report emphasized that, in the implementation processes and execution of legal remedies
for reinstated employees, the Port also needs to comply with the policies embodied in its PRR,
specifically on performance-based annual increments for all employees. Port management needs
to ensure proper implementation of its policies and control procedures for good governance.
We recommend the following to the Port Management/Port General Manager:
1. Since the incumbent Port GM approved the employees Notifications of Personnel Action
to authorize and approve the payment of annual increments, then the GM should comply
with the documentary requirements specified in its Personnel Rules & Regulations in
processing annual increments as follows:
a. Rectify the discrepancies in the NPA hourly rates versus the actual hourly rates
used in the back wages calculation, whichever management deems accurate.
b. Prepare and /or approve the unapproved Employee Performance Evaluation Report
(EPER) and Notification of Results of Performance Evaluation Report (NRPER)
for all increments effective October 2011 and/or October 2012, to justify the
average three prior years “Outstanding” rating.
c. Prepare and approve the required performance evaluation documents, such as
EPER and NRPER to support the GM’s authorization and approval of all
increments paid prior to and during the employees’ termination periods.
d. Prepare the required Notification of Personnel Action for Employee E to document
the GM’s authorization and approval of all increments paid if the employee is
considered never retired.
2. Render an appropriate decision/action based on Port management’s treatment of the
employee’s retirement, to determine his/her entitlement.
3. Request an Attorney General opinion on how to address the potential violation of
retroactive increments and the pay raise freeze mandate for the affected employees.
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Classification of Monetary Amounts
Finding Description

1. Inconsistencies and
deficiencies in Board
Resolution, Settlement
Agreements and Port
execution of legal
remedies
2. Terms of Settlement
Agreements were
implemented prior to
the Civil Service
Commission’s (CSC)
Judgment of Dismissal
3. Deviations from
Certain Provisions of
the Port’s Personnel
Rules and Regulations
(PRR):
a. Average three
prior year’s
“Outstanding”
ratings were
partly based on
performance
evaluation
reports not
approved by
any GM
b. Seven-year
increments with
highest substeps granted
without
performance
evaluations
reports
approved by
any GM

Questioned
Costs

Potential
Savings

Page 1 of 3

Unrealized
Revenues

Other
Financial
Impacts

Total
Financial
Impacts

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-
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Classification of Monetary Amounts
Finding Description

c. Potential
overpayment or
savings in
using the
"Satisfactory"
("3" sub-steps)
rating as
opposed to
"Outstanding"
("5" sub-steps)
rating
d. Annual
increments
without
Notification of
Personnel
Action (NPAs)
4. Back wages earned
during the retirement
period paid to a retired
employee
5. Deficiencies in Port
back wages
calculations with
potential
overpayments:
a. Unapproved
increments
prior to
employees’
terminations
included in the
paid back
wages
6. Inconsistencies in the
performance
evaluation documents
not covered by fire loss
certification

Questioned
Costs

$204,196

Potential
Savings

Page 2 of 3

Unrealized
Revenues

Other
Financial
Impacts

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

6,903

$

-

$

-

$

-

-

$

-

$

-

$

-

$

$
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$290,567

Total
Financial
Impacts

$204,196

$

-

$290,567

$

-

$ 6,903

$

-

Classification of Monetary Amounts
Finding Description

7. Other Matters:
a. Potential violation
on retroactive pay
raises on the
increments prior to
employee terminations
b. Pay raise granted
prior to end of freeze
period potentially
violated the freeze
increment mandate
c. Potential agencywide overpayment of
increments during
freeze period
Total

Questioned
Costs

Potential
Savings

Page 3 of 3

Unrealized
Revenues

Other
Financial
Impacts

Total
Financial
Impacts

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

-

$

$

912

$212,011

$0
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$0

$290,567

912

$502,578

Management Response and OPA Reply
In June of 2022, the Office of Public Accountability (OPA) electronically provided the Port
General Manager (GM) with a draft report encompassing our preliminary audit findings and
recommendations. Although our transmittal letter requested a discussion, we received no response.
In August 2022, our office conducted a virtual meeting with the Port GM to discuss the Port
Authority of Guam Back Wages Part C preliminary findings. The Port GM generally disagreed
with our audit findings, more specifically relative to the back wages earned during the retirement
period and paid to a retired employee. We provided Port management with two alternatives on
how to treat the back wages or the retirement annuities paid to the retired employee, based on the
opinions rendered by the Office of the Attorney General and the Government of Guam Retirement
Fund Director. For all other findings, the audit recommended compliance with applicable
provisions of the Port Personnel Rules and Regulations governing back wages to resolve the issues
of potential overpayments, performance evaluations, and increment documentation deficiencies.
In September 2022, we provided the Port with the final audit report with an official management
response due on October 5, 2022, and suggested holding an exit conference. The Port GM
expressed his intention not to participate.
On October 10, 2022, our office made the final request for an official management response for
input to the final report before its release to the public. Until this date, we received no official
response from Port management.
We greatly appreciate the assistance and cooperation extended to us by the Port’s staff and
management during the entire period of this audit.
The legislation creating the Office of Public Accountability requires agencies to prepare a
corrective action plan to implement audit recommendations, to document the progress of
implementing the recommendation, and to endeavor to complete implementation of the
recommendations no later than the beginning of the next fiscal year. We will contact the Port
Authority of Guam to provide the target date and title of the official(s) responsible for
implementing the recommendations.

OFFICE OF PUBLIC ACCOUNTABILITY

Benjamin J.F. Cruz
Public Auditor
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Appendix 1:

Objective, Scope, & Methodology
Objective
To determine whether Port’s settlements, or legal remedies, with reinstated employees were
properly accounted for and paid in accordance with applicable laws, regulations, and
administrative and judicial review judgments.
Scope
This audit series focuses on the audit results of four of the seven reinstated employees – “Employee
X,” “Employee N,” “Employee Z,” and “Employee E”. Our audit scope covered court orders and
judgments, Port documents, and other relevant documents and evidence that supported Port’s
calculations and payments to Employees X, N, Z, and E’s legal remedies. The audit period covered
for this audit engagement is from October 2010 through July 2022.
Methodology
To accomplish our objective, we performed the following:
 Identified, analyzed, and determined compliance with applicable CSC and other court
orders and judgments, laws, Port rules and regulations, and internal policies.
 Identified and compiled prior audits.
 Sent questions and clarification on the Port’s reinstatement processes, back wages
calculation method and other relevant issues on performance evaluations, and salary
increments to determine the consistency of application for the four employees covered in
this audit.
 Identified and analyzed all documents relevant to Port’s calculations and payments.
 Reviewed the Port’s calculations and payments and verified against supporting documents
and other evidence. In our review, we did not include the following:
o Calculations of annual leave and sick leave credits restored or paid to the
employees.
o Potential overstatement of retired employee’s salaries after reinstatement.
 Virtually met with Port management to discuss and clarify responses to audit preliminary
questions and updated the audit findings.
 Evaluated, validated, and incorporated Port management’s verbal responses relevant to
preliminary draft report.
We conducted this performance audit in accordance with generally accepted government auditing
standards issued by the Comptroller General of the United States. Those standards require that we
plan and perform the audit to obtain sufficient, appropriate evidence to provide a reasonable basis
for our findings and conclusions based on our audit objectives. We believe that the evidence
obtained provides a reasonable basis for our findings and conclusions based on our audit
objectives.
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Appendix 2:

Page 1 of 3

Prior Audit Coverage
OPA Report No. 21-03, Port Authority of Guam Back Wages Series, Part A
Our performance audit of the back wages of the first of nine reinstated Port Authority of Guam
(Port) employees – “Employee Q” – found significant deficiencies in the basis of Port’s
calculations for back wages, Medicare tax, retirement contribution, and interest charge that
resulted in overpayments of at least $96 thousand (K) in back wages and $18K in interest for a
total of $114K. While Port’s legal remedies with Employee Q were generally made in accordance
with administrative and judicial review judgments and orders, we found instances of potential
noncompliance with applicable laws, regulations, and internal policies, as well as lapses in Port’s
internal processes.
Specifically, we found:
 Port adhered to certain terms and conditions of Employee Q’s that were not required by
the Civil Service Commission (CSC) or the courts’ judgments, such that:
o The highest number of incremental sub-steps were granted based partly on two (2)
prior years’ “Outstanding” performance evaluation ratings that were not approved
by the former (or any) General Manager (GM); and
o A 6% interest charge was paid to Employee Q without any court order requirement,
negotiated terms, and proper calculation.
 Successor management approved salary increments that their predecessors did not approve
of themselves;
 Legal remedies were executed without seeking the Board of Directors’ (Board) ratification
by resolution and without a formal agreement and liability release until after the final
payment in May 2020; and
 Different legal opinions resulted in delay and certain unorganized remedial actions.
We became aware of other matters not related to our audit objective that warrant Port’s, and
possibly the Guam Legislature’s, attention – i.e., the uniformity of existing employees’ anniversary
dates and no caps on Port’s salary increments. As a result of our audit, we recommended the
following:





The GM and the Board standardize a salary increment process for back wages to include a
required performance evaluation report (of the sort) accountable to the incumbent GM who
approves the number of sub-steps on the personnel action forms.
The GM seek the Board’s ratification, via board resolution, specifying the composition of
total back wages and interest paid to Employee Q.
The GM execute a comprehensive formal agreement that includes (1) the purpose,
amounts, and terms of what Port paid for Employee Q’s back wages, benefits, attorney
fees, and interest charge; (2) a liability release provision; and (3) the signatures of the
relevant parties and witness.
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Appendix 2:

Page 2 of 3

Prior Audit Coverage



The GM and the Board reconsider their practice of unifying employees’ increment
anniversary dates moving forward.
The Board comply with Guam Code and provide parity to ratepayers and taxpayers by
incorporating in its PRR the relative (or similar) provisions of 4 GCA Chapter 6 §6202.

OPA Report No. 21-03, Port Authority of Guam Back Wages Series, Part B
Our performance audit of the back wages of two reinstated Port employees found that Port’s
reinstatements of Employee S & Employee T were generally made in accordance with
administrative and judicial review judgments and orders. The legal remedies stipulated in the
Agreement to Satisfy Judgment and Settlement Agreement were likewise generally complied by
the Port. The Port paid a total of $1.0 million (M) for back wages, Medicare tax, retirement
contribution, and attorney’s fees, and legal costs for the two employees.
However, in the Port’s reinstatement processes and execution of legal remedies, we found some
lapses such as: a) deficiencies in documentation b) deviations from certain provisions of Port PRR
and internal policies, c) non-adherence with Ports Personnel Rules and Regulation, d) deficiencies
in calculations resulting to discrepancies of $105K and overpayments of $22K, e) conflicting
NPAs, and f) non–deduction of withholding tax on paid back wages. We also found other matters
which we need to bring to Port management’s attention relative to retroactive pay raises, pay raise
during increment freeze period, and appearance of conflict of interest.
Based on Civil Service Commission Decision and Judgment, Employees S and T have to be
reinstated and be fully compensated to include salaries and all benefits, under the Guam law, for
all the time following their 2012 termination until the date they are reinstated. We acknowledged
and commend the Port’s adherence to the CSC decision with the intention “to make the employee
whole” and processed salaries and benefits as if there was no work interruption. However, in the
implementation processes and execution of legal remedies, Port also needs to comply with its
Personnel Rules and Regulations specifically on performance-based annual increments. Certain
deviations from PRR and other internal policies resulted in discrepancies of approximately $105K
and potential overpayments of $22K, which could have potential financial impact on the Port.
In the absence of any provision in the PRR relative to the processing of annual increments for
reinstated employees, it is prudent for the management to seek Board’s advice on the appropriate
course of action relative to annual increments or seek the Attorney General’s opinion. Moving
forward Port management and the Board should decide on how this PRR requirement on annual
increments of reinstated employees be satisfactorily complied.
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Appendix 2:

Page 3 of 3

Prior Audit Coverage
As a result of our audit, we recommended the Port GM, management, and/or board:
1) Consistently seek Board’s ratification via a Resolution specifying the legal remedies such as:
composition of the total back wages, interest, and legal fees and costs.
2) Ensure the execution of formal & comprehensive settlement agreements disclosing therein the
legal remedies such as amount and terms of gross and net back wages, mitigation, other
benefits, interest charges, legal costs, and a liability release provision.
3) Standardize a salary increment process for reinstated employees to include a performance
evaluation report to be signed by the incumbent GM.
4) If recommendation #3 is not feasible, we recommend that moving forward Port management
and the Board should decide on how this PRR requirement on annual increments for reinstated
employees be satisfactorily complied by seeking the Attorney General’s opinion.
5) Adhere to the restrictions on retroactive pay raises on performance-based increments.
6) Review the following:
a) Port actions in granting increments during the freeze increment period;
b) Port policy on conflict of interest.
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PAG Board Resolution 2022-01
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PAG Board Resolution 2022-01
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PAG Board Resolution 2022-01
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OAG Response - May 31, 2022
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OAG Response - May 31, 2022
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OAG Response - May 31, 2022
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OAG Response - May 31, 2022
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OAG Response - May 31, 2022
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OAG Response - May 31, 2022
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OAG Response - May 31, 2022
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PAG Response – June 21, 2022
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PAG Response – June 21, 2022
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PAG Response – June 21, 2022
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PAG Response – June 21, 2022
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PAG Board Resolution 2020-04
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PAG Board Resolution 2020-04
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PAG Board Resolution 2020-04

49

Appendix 6:

Page 4 of 4

PAG Board Resolution 2020-04
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PAG Board Policy Memorandum 2022-01
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PAG Board Policy Memorandum 2022-01
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GGRF Re: July 29, 2022 Letter for Employee E
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GGRF Re: July 29, 2022 Letter for Employee E
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Excerpts of OAG Response – November 1, 2021
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Excerpts of OAG Response – November 1, 2021
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Excerpts of OAG Response – November 1, 2021
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Status of Audit Recommendations
No.

Addressee

Audit Recommendation

Status

Actions Required

Since the incumbent Port GM approved the
employees Notifications of Personnel Action to
authorize and approve the payment of annual
increments, then the GM should comply with
the documentary requirements specified in its
Personnel Rules & Regulations in processing
annual increments as follows:

1.

Port GM

a. Rectify the discrepancies in the NPA hourly
rates versus the actual hourly rates used in the
back wages calculation, whichever
management deems accurate.

Port GM

b. Prepare and/ or approve the unapproved
Employee Performance Evaluation Report
(EPER) and Notification of Results of
Performance Evaluation Report (NRPER
effective October 2011 and/or October 2012,
to justify the average three prior years
“Outstanding” rating.

Port GM

c. Prepare and approve the required
performance evaluation documents, such as
EPER and NRPER to support the GM’s
authorization and approval of all increments
paid prior to and during the employees’
termination periods.
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Submit a
corrective action
plan.
OPEN
Implement no
later than the
beginning of the
next fiscal year.
Submit a
corrective action
plan.
OPEN

Implement no
later than the
beginning of the
next fiscal year.

Submit a
corrective action
plan.
OPEN

Implement no
later than the
beginning of the
next fiscal year.

Appendix 10:

Page 2 of 2

Status of Audit Recommendations
No.

Addressee

Port GM

2.

3.

Port GM

Port GM

Audit Recommendation

d. Prepare the required Notification
of Personnel Action for Employee E
to document GM’s authorization
and approval of all increments paid,
if the employee is considered never
retired.

Render an appropriate
decision/action based on the Port’s
management treatment of the
employee’s retirement, to determine
his/her entitlement.

Status

Actions Required

Submit a
corrective action
plan.
OPEN

Implement no
later than the
beginning of the
next fiscal year.
Submit a
corrective action
plan.

OPEN

Implement no
later than the
beginning of the
next fiscal year.

Submit a
Request an Attorney General opinion
corrective action
on how to address the potential
plan.
violation of retroactive increments
and the pay raise freeze mandate for OPEN Implement no
the affected employees.
later than the
beginning of the
next fiscal year.
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MISSION STATEMENT
To ensure public trust and good governance in the
Government of Guam, we conduct audits and administer
procurement appeals with objectivity, professionalism
and accountability.
VISION
The Government of Guam is a model for good governance with
OPA leading by example as a model robust audit office.
CORE VALUES
Objectivity
To have an
independent and
impartial mind.

Professionalism
To adhere to ethical
and professional
standards.

Accountability
To be responsible
and transparent in
our actions.

REPORTING FRAUD, WASTE, AND ABUSE






Call our HOTLINE at 47AUDIT(472.8348)
Visit our website at www.opaguam.org
Call our office at 475.0390
Fax our office at 472.7951
Or visit us at Suite 401 DNA Building in Hagåtña
All information will be held in strict confidence.
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