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Attorney for Guam Department of Education
BEFORE THE OFFICE OF PUBLIC ACCOUNTABILITY

PROTEST OF ARRA-RELATED PROCUREMENT
GDOE IFB NO. IFB 014-2012

In re the OPA-PA-12-014
PROTEST OF
RESPONSES TO SCHEDULING ORDER
PACIFIC DATA SYSTEMS, INC.,

Protestant,

Guam Department of Education (“GDOE”) hereby submits the following information in

response to requests contained in the Scheduling Order issued October 4, 2012.

I. PACIFIC DATA SYSTEMS, INC. (“PDS”) IS INCORRECT IN STATING
THAT THE FUNDS UNDERLYING IFB 014-2012 HAVE BEEN
EXTENDED TO SEPTEMBER 30, 2013.

In its Reply to GDOE’s Answer filed on October 2, 2012, PDS alleges that the deadline
for the obligation of funds to be used for the purchase of computers and equipment pursuant to
GDOE IFB 014-2012 has been extended to September 2013.  PDS correctly states that the
United States Department of Education (“USDOE”) has approved Guam’s request to extend the
obligation deadline for funds under the Adequate Education Act Trust Account (“Trust Account”)
to September 30, 2013. See Scheduling Order, Exhibit A. The Guam Legislature also recently
passed legislation to extend the obligation deadline for funds previously held in the Trust Account

to September 30, 2013. However, neither of these extensions applies to the funds under the
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ARRA - Rural and Low Income School Program (“ARRA-RLIS”) that have been identified to
pay in large part for purchases under GDOE IFB 014-2012. The ARRA-RLIS funds are separate
from the Trust Account. See email of October 4, 2012 from James Pearson, of the Third Party
Fiduciary Agent, attached herewith as GDOE Exhibit 16 and Scheduling Order, Exhibit A. The
extension by USDOE is limited to the Trust Account.

ARRA-RLIS funds are expected to make up over two million dollars of purchases under
the IFB. See Chart regarding funding source at GDOE Exhibit 11 and email of October 3, 2012
from Marcus Y. Pido, GDOE Supply Management Administrator, attached herewith as GDOE
Exhibit 17.. ARRA-RLIS funds have an obligation deadline of September 30, 2012. See
GDOE’s Exhibit 14 and email of October 3, 2012 from James Pearson, attached herewith as
GDOE Exhibit 18. Therefore, although PDS correctly points out that obligation deadlines for
certain USDOE funds have been extended to September 30, 2013, PDS incorrectly assumes that
the extension applies to the ARRA-RLIS funds; it does not. The deadline for the obligation of the
ARRA-RLIS funds remains at September 30, 2012.

Over two million dollars of ARRA-RLIS funds were obligated within the deadline by the
proper issuance of purchase orders pursuant to the IFB. Subsequent cancellation or modification
of these obligations could result in the loss of these ARRA-RLIS funds. Additionally, GDOE
must liquidate ARRA-RLIS funds no later than December 31, 2012. See email of October 3,

2012, GDOE Exhibit 18. Failure to so liquidate may also result in loss of these funds.

IL. THE PUBLIC AUDITOR HAS JURISDICTION TO HEAR THIS MATTER
UNDER S G.C.A. § 5425.1.

Paragraph 4 of the Scheduling Order requests the parties to assess the Public Auditor’s
jurisdiction in this matter under 5 G.C.A. § 5425A.  The Scheduling Order cites Section §
5425A as the authority of the Public Auditor to hear an expedited protest involving GDOE funded
Capital Improvement Projects and air conditioning repair and maintenance. This expedited
process is allowed pursuant to Section 8 of Public Law 31-196. However, the Public Auditor

previously had jurisdiction to hear expedited protests involving ARRA-RLIS funds under
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5G.C.A § 5425.1, which was passed under P.L.. 31-12. Section 8 of P.L.. 31-196 merely expands
the expedited protests procedure to include those involving Capital Improvement Projects or air
conditioner repairs and maintenance; it neither amends nor repeals the expedited process for
ARRA funded projects. Therefore, the Public Auditor has jurisdiction to hear this matter
pursuant to 5 G.C.A § 5425.1.

III. THE BUY AMERICAN PROVISION NOT APPLICABLE TO IFB 014-
2012.

Additionally, Paragraph 4 of the Scheduling Order asks the parties to comment on
whether the Buy American provision applies to the IFB. Section 1605 of the American Recovery
and Reinvestment Act of 2009 contains a Buy American provision, but this provision is limited in
application to ARRA funded projects that utilize iron and steel on construction or repair of public
buildings or public work. This provision does not apply to the technology items procured in the
IFB. Therefore, the IFB is not subject to the Buy American provision of the American Recovery
and Reinvestment Act of 2009.

IV.  BUY LOCAL PROVISIONS NOT APPLICABLE TO IFB 014-2012.

The Scheduling Order also requests comments on whether the local preference statutes
apply to the IFB. The Guam Procurement Law contains a provision that codifies a policy
favoring local procurement in 5 G.C.A. § 5008. However, pursuant to 5 G.C.A. § 5004(b), no
governmental body is prevented from complying with the terms and conditions of any grant, gift,
bequest or cooperative agreement. USDOE has placed GDOE on a “high risk” grantee status
pursuant to 34 CFR § 80.12. See letter of June 21, 2012 from Philip A. Maestri, attached
herewith as GDOE Exhibit 19. As a result of this “high risk” status, GDOE must follow special
conditions in the administration of USDOE grant funds. One of these conditions states that
GDOE must comply with the Education Department General Administration Regulations
(“EDGAR”).  See GDOE Exhibit 19, at p. 9. Specifically, GDOE must abide by
34 CFR § 80.36(c)(2) of EDGAR, which explicitly prohibits “the use of statutorily or

administratively imposed in-State or local geographical preferences in evaluation of bids or
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proposals...” See 34 CFR § 80.36(c)(2), attached herewith as GDOE Exhibit 20. In addition,
Section 4.16 of the IFB advised bidders that 34 CFR § 80.36(c)(2) applies. See GDOE 014-2012,
GDOE Exhibit 6. The IFB is ARRA-RLIS funded; thus, the geographical preferences contained

in 5 G.C.A. § 5008 are not applicable pursuant to EDGAR.

Dated this 5™ day of October, 2012.
Respectfully submitted,
GUAM DEPARTMENT OF EDUCATION

B
i

ANDREW T. PEREZ, ESQ.
Legal Counsel
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Guam Department of Education Mail - Re: OPA-PA-12-014 Laptops appeal Page 1 of 1

Andrew T. Perez <atperez@gdoe.net>

Re: OPA-PA-12-014 Laptops appeal

Pearson, Jim <jpearson@ alvarezandmarsal.com> Thu, Oct 4, 2012 at 11:33 AM
To: "atperez@gdoe.net" <atperez@gdoe.net>

The ARRA RLIS is not involved with the Adequate Education Trust in any way. They are different grants.
Hm

From: Andrew T. Perez [mailto:atperez@gdoe.net]

Sent: Wednesday, October 03, 2012 09:09 PM

To: Pearson, Jim; Legal Admin <legal-admin@gdoe.net>; Marcus Y. Pido <mypido@gdoe.net>
Subject: Re: OPA-PA-12-014 Laptops appeal

Mr. Pearson,

Good moming, attached is USDOE's September 25, 2012 letter to the Governor signed by Ann Whalen.
This letter extends the September 30, 2012 obligation date to September 30, 2013 for funds under the
Adequate Education Act Trust Account. Can you please vetify that the September 25, 2012 letter does
not pertain to the ARRA-RLIS grant used to fund iFB 014-2012, and that the ARRA-RLIS funds are not
undsr the Adequate Education Act Trust Account. Thank you.

Andrew Perez

Kk kkkhkdkdohkkdkkihokhkkiokdkkkkkk * * * * % * Fkk *Hhk gk kkokokokk

This message is intended only for the use of the addressee(s) and may contain information
that is PRIVILEGED and CONFIDENTIAL. if you are not the intended recipient(s), you are
hereby notified that any dissemination of this communication is strictly prohibited.

If you have received this communication in error, please erase all copies of the

message and its attachments and notify us immediately.

This email has been scanned by the Symantec Email Security.cloud service.

B R R R O R L R L R S e e L S s S LR st s

https://mail google.com/mail/u/0/ Tui=2&ik=d4996TecSa& view=pt&q=pearson&gs=true&... 10/5QPQE00708
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Guam Department of Education Mail - OPA-PA-12-014 Page 1 of 1

Andrew T. Perez <atperez@gdoe.net>

OPA-PA-12-014

Marcus Y. Pido <mypido@gdoe.net> Wed, Oct 3, 2012 at 5:50 PM
To: "Andrew T. Perez” <alperez@gdoe.net>
Cc: Legal Admin <legal-admin@gdoe.net>

Andrew,

The attached spreadsheet shows information obtained from the sixteen POs awarded to SoftChoice as the
initial order to this Indefinite Quantity Bid. ARRA RLIS accounts for 74.35% of the funding for the initial
order of IFB 014-2012.

Thanks,

Marc

On Wed, Oct 3, 2012 at 5:16 PM, Andrew T. Perez <aiperez @ gdoe.net> wrote:
Mr. Pido,

Can you please confirm that Grant #: S402A090002, Recipient Reference No. ARRA RLIS A0960 is the
grant that was used to fund IFB 014-20127 Attached is the Third-Party Fiduciary's G5 financial statement
of Grant #: S402A090002. Thank you.

o
sy Boroy
W rerez

i iFB 014-2012 Grant funding worksheet myp 09272012.xisx
= 16K

https://mail.google com/mail/u/0/ ui=2&ik=d4996TecSa& view=pt&search=inbox&msg=1... 10/3/80QE00709
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Guam Department of Education Mail - Re: OPA-PA-12-014 ARRA RLIS funds Page 1 of 2

Andrew T. Perez <atperez@gdoe.net>

Re: OPA-PA-12-014 ARRA RLIS funds

Pearson, Jim <jpearson @alvarezandmarsal.com> Wed, Oct 3, 2012 at 2:43 PM
To: "Andrew T. Perez" <atperez@gdoe.net>, "Marcus Y. Pido" <mypido@ gdoe.net>, Legal Admin <legal-
admin @ gdoe.net>

Cc: "Beauvais, Lia" <lbeauvais@alvarezandmarsal.com>, “Glynn, Melissa" <mglynn@alvarezandmarsal.com>

The only extension for Grant S402A09002, commonly known as ARRA RLIS, was the extension of the
Waiver of Tydings letter of January 2012 of which | am enclosing a copy. This extension specified that the
last day to obligate funds for CFDA 84.402A grants was September 30, 2012. There is also a requirement
that funds for this grant be lguidated or drawn from the Federal government prior to December 31, 2012
for immediate payment to vendors under obligations finalized prior to September 30, 2012. A copy of
the G5 Grants Management System of the US Department of Education is attached to demonstrate this
deadline. The date appears under the heading “Last dav to draw funds”. This page was printed today
and is dated on the bottom line of the page.

There is possible confusion with a recently granted extension of the time 1o draw funds for the ARRA
State Fiscal Stabilization Fund Grant, S394A050055. That extension applies only to the single grant
$394A090055.

Jim Pearsove
Alvarez & Marsal Public Sector Services, LLC
Guam Third Party Fiduciary

iepearson@ados.nst

Guarn Cell Phone (671} 777-4581

US Cell Phone {404) 406-3038

From: Andrew T. Perez [mailto:atperez@odoes. net]
Sent: Wednesday, October 03, 2012 12:31 PM
To: Pearson, Jim; Marcus Y. Pido; Legal Admin
Subject: Re: OPA-PA-12-014 ARRA RLIS funds

https://mail.google.com/mail/u/0/2ui=2&ik=d49967ec5a& view=pt&search=inbox&msg=1... 10/3RMQEC0710



Guam Department of Education Mail - Re: OPA-PA-12-014 ARRA RLIS funds Page 2 of 2

FEErERE Tk hk bbbkl tb b bbbk dd Fdkdh ik kkhhE Kk kkhE Rk khhEr AL

This message is intended only for the use of the addressee(s) and may contain information
that is PRIVILEGED and CONFIDENTIAL. If you are not the intended recipient(s), you are
hereby notified that any dissemination of this communication is strictly prohibited.

if you have received this communication in error, please erase all copies of the

message and its attachmentis and notify us immediately.

This emall has been scanned by the Symantec Email Security.cloud service.

dededodrode gk Fokdokd Rk kR ok

2 attachments
a5y WWw.g5 (2).pdf
= 327K

=5 30353_86918_USEd_Tydings_Letter.pdf
= 126K

https://mail.google.com/mail/u/0/i=2&ik=d4996Tec5a& view=pt&search=inbox&msg=1... 10/3RPQEC0711
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UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF THE DEPUTY SECRETARY

June 21, 2012

Interim Superintendent Taling M. Taitano
Guam Department of Education

P.0. Box DE

Agana, Guam 96910

Dear Superintendent Taitano:

Enclosed are Federal Fiscal Year (FFY) 2012 special conditions for U.S. Department of
Education (Department) grants awarded to the Guam Department of Education (GDOE). The
special conditions will apply to all grants awarded by the Department to GDOE on or after the
date of these special conditions. Additionally, the special conditions apply to all grant funds
previously awarded by the Department to GDOE that are still available for obligation or
liquidation on the date of these special conditions.

The FFY 2012 special conditions are in continued response to GDOE’s failure to successfully
address significant problems in fiscal accountability for Department grant funds. These
problems led to the FY 2003 designation of GDOE as a “high-risk” grantee under 34 CFR §
80.12. In the FFY 2007 special conditions, the Department required GDOE to address its
inadequate financial management of Department grant funds by developing and implementing a
Comprehensive Corrective Action Plan (CCAP); however, the Department concluded that
GDOE had failed to make significant progress in implementing the CCAP tasks and measures,
including, in particular, a new Financial Management Improvement System (FMIS). Thus, the
Department determined that GDOE must have the assistance of a third-party fiduciary agent to
oversee the financial management of Department funds, to assist GDOE in implementing its
CCAP, and to assist GDOE in implementing the new FMIS. GDOE entered into a third-party
fiduciary agent contract with Alvarez & Marsal, LLC (A&M) (Agent) on September 13, 2010.

400 MARYLAND AVE, 8.W. WASHINGTON, D C 20202-4300
wy gov

/
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 M——————
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These FFY 2012 special conditions describe the responsibility of GDOE to work with the third-
party fiduciary agent, as well as the role and responsibilities of the Agent in administering
Department grant funds. They also continue to require GDOE to implement its CCAP, to revise
the process for reporting progress under the CCAP, and to report to the Department on a
quarterly basis on its progress in implementing measures under the CCAP. As noted under
section ITLE, these fiscal special conditions must be incorporated as an addendum to the contract
between GDOE and A&M, inclusive of the responsibilities for GDOE and the Agent described
in Attachments A and B of these conditions, before GDOE may expend Department grant funds.

The Department is committed to assisting GDOE in making significant improvements in its
management and administration of Department grant funds. If you have any questions or require
further assistance, please contact Christine Jackson, the primary contact for the Management
Improvement Team of the Risk Management Service within the Office of the Deputy Secretary,

at (202) 245-8276 or via e-mail at christine.jackson@ed.gov.

Sincerely,

Philip A. Maestri

Director

Risk Management Service
Office of the Deputy Secretary

Enclosure

cc: Guam Governor
Speaker, Twenty-Ninth Guam Legislature
Guam Attorney General
Congressional Representative
Chairman, Guam Education Policy Board

Tk
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Guam Department of Education

Federal Fiscal Year 2012 Special Conditions

PREAMBLE: These special conditions are imposed on all program grants issued by the U.S.
Department of Education (Department) to the Guam Department of Education (GDOE) on or
after the date of these special conditions. Additionally, as described herein, these special
conditions apply to grant funds previously awarded by the Department to GDOE that are still
available for obligation or liquidation on the date of these special conditions. These special
conditions are applied to these program grant funds in accordance with the Department’s
regulations governing “high-risk™ grantees in the Education Department General Administrative
Regulations (EDGAR), 34 CFR § 80.12. GDOE has not made substantial progress in improving
its financial management and administration of Department funds. Therefore, these special
conditions are imposed on GDOE’s Department grants to ensure that GDOE implements
Department grant awards in accordance with applicable legal requirements and with appropriate
fiscal accountability measures, management practices and controls.

L BACKGROUND

In September 2003, the Department designated GDOE a “high-risk” grantee under the authority
of 34 CFR § 80.12. This was based on the Department’s determination that GDOE lacked fiscal
and programmatic accountability in the administration of Federal education programs as
evidenced by its failure to provide the Department with timely and complete single audits, as
required by the Single Audit Act, and by the auditors’ declaration that GDOE’s records for
Federal fiscal years (FFYs) 1998-2000 were unauditable.

In the special conditions imposed on GDOE’s FFY 2007 grant awards, the Department required
GDOE to develop a Comprehensive Corrective Action Plan (CCAP) to address the underlying
problems associated with its high-risk designation. The CCAP was meant to address persistent
problems related to GDOE’s internal controls, including accounting and reconciling its financial
records for Department grant funds in accordance with Federal requirements; implementing
monitoring to ensure that grant and subgrant-supported activities are carried out in accordance
with Federal program statutes, regulations, and other requirements; instituting procurement and
property management processes that comply with Federal requirements; and implementing
appropriate cash management procedures. GDOE developed a CCAP, but failed to make
significant progress in implementing the CCAP measures. In particular, GDOE had not made
substantial progress in implementing its Financial Management Improvement Plan (FMIP), a
core feature of the CCAP that involves instituting a Financial Management Improvement System
(FMIS) to enable GDOE to significantly improve its financial management of Department grant
awards.

In a letter dated September 28, 2009, the Department notified GDOE of its concerns
regarding the limited progress that GDOE had made in addressing the fiscal management
deficiencies that affect its administration of Department funds. The Department’s conclusion
that GDOE had made limited progress was based on several findings that the Department
made during a July 2009 onsite visit to validate GDOE’s biannual CCAP reports. The
September 28" letter contained these findings and noted that many of the critical actions

GDOE00714



required under the CCAP had not been implemented to the extent reported in the biannual
reports. The Department required GDOE to demonstrate why the Department should not
begin to take immediate administrative action under the terms of the FFY 2008 and 2009
special conditions and other applicable Federal requirements.

Based on GDOE’s written response, submitted on October 13, 2009, the Department
concluded that GDOE had failed to make substantial progress on the objectives of the CCAP,
including implementation of the FMIP, and that GDOE’s response did not show that GDOE
would be able to make substantial progress under the CCAP, independent of additional
administrative action from the Department. In its determination letter, dated November 2,
2009, the Department emphasized a number of areas in which GDOE was to have made
substantial progress over the last two years of CCAP implementation, including
implementing the FMIS; developing and implementing its Management Internal Controls
program to institute necessary internal controls to enable GDOE to engage in effective
financial management and procurement operations; and implementing policies and
procedures to validate and reconcile fixed-asset property. The lack of progress in these key
areas indicated that Department funds awarded to GDOE remained at risk of inadequate
fiscal management and administration.

Therefore, in accordance with section ILH of the FFY 2008 and 2009 special conditions
applicable to GDOE’s Department grant awards, the Department issued amended special
conditions to GDOE dated November 25, 2009, which notified GDOE that it would require
GDOE to procure the services of a third-party fiduciary agent, acceptable to the Department,
to perform the financial management duties required under Federal regulations for all
Department grant awards made to GDOE. The requirement for a third-party fiduciary agent is
maintained in these special conditions, as set forth in further detail below. Because GDOE
has not met the requirements in Part 80 of EDGAR regarding the management of Department
funds by States, these special conditions require GDOE to comply with the provisions in Part
80 of EDGAR that apply to grantees other than States.

1. SPECIAL CONDITIONS

A. Requirement for Third-Party Fiduciary Agent

On September 13, 2010, GDOE entered into a contract with a third-party fiduciary agent,
Alvarez & Marsal, LLC (Agent), approved by the Department, as required by section
I1.A of the FFY 2009 Amended Special Conditions imposed on Department grants
awarded to GDOE. GDOE must maintain this contract with the Agent, and the Agent
must perform the financial management duties previously performed by GDOE, required
under 34 CFR Parts 75, 76, and 80, for all grants awarded by the Department to GDOE
on or after the date of these conditions, and for all grants previously awarded by the
Department to GDOE that are still available for obligation or liquidation on the date of
these special conditions, and under the terms and conditions specified in the grant
awards, except as otherwise noted herein.

GDOEOO0715



The Department does not and will not authorize the obligation, liquidation or expenditure
of Department funds unless an Agent is in place for the full period of these special
conditions.

Responsibilities of GDOE and the Third-Party Fiduciary Agent Concerning
Administration of Grant Funds

The responsibilities and requirements of GDOE in working with the Agent are set forth in
Attachment A to these special conditions. The responsibilities and requirements of the
Agent in carrying out the financial management duties for GDOE’s Department grants
are set forth in Attachment B to these special conditions.

Comprehensive Corrective Action Plan (CCAP)

1. GDOE and the Department worked together to develop a CCAP designed to address
the fiscal deficiencies in administering Department grant awards that led to GDOE’s
designation as a “high-risk” grantee. The CCAP contained tasks with measurable
objectives and completion dates, developed to correct a number of recurring findings
and identified weaknesses. These tasks included the development and
implementation of the FMIS, strengthening internal controls over financial
management and procurement, and strengthening and improving GDOE’s Business
Office operations. The CCAP became final in October 2007, and the Department
approved revisions to the CCAP in December 2008. Thereafter, the Department
determined that GDOE was making only limited progress in carrying out its
objectives and required GDOE to revise the CCAP to ensure that GDOE would be
able to achieve measurable progress in its financial management and administration

of Department funds.

9. On December 15, 2011, the Department approved GDOE’s revised CCAP and
required GDOE to provide quarterly reports to the Department on its progress in
implementing measures required under the CCAP. Using a revised process for
reporting, GDOE will provide the Department with a meaningful and accurate
assessment of its progress on a regular basis. GDOE agrees that the Agent will play a
critical role in assessing GDOE’s progress in meeting the objectives of the CCAP and
also agrees that it will obtain the assistance of the GDOE Internal Audit staff in
reviewing and validating the quarterly reports for accuracy prior to their submission.

D. Single Audits

GDOE must continue to ensure that its single audits are conducted, and audit reports
submitted, annually and in a timely and complete manner. All single audits must be
completed and reports published within nine months after the end of each fiscal year, as
required by the Single Audit Act, as amended. If GDOE expects an audit or report to be
submitted late, it must promptly notify the Department’s contact person of the reason and
extent of the delay.

GDOEOQO0716



The Department acknowledges that both GDOE and the Agent, acting on behalf of
GDOE, are maintaining records related to the management of GDOQE’s Department grant
funds and that the Agent is maintaining the financial management system for GDOE’s
Department grant funds. Accordingly, both GDOE and the Agent are required to provide
the auditors with records necessary to facilitate an effective audit.

E. Prompt Access

GDOE shall promptly provide the Department or its representatives access to any
requested staff, locations, records, and information associated with the affected grant
funds.

F. Program-Specific Conditions

Special conditions have been, and may be, imposed on FFY 2012 grant awards made
under one or more Department programs to address areas in which GDOE is out of
compliance with program requirements. Each such program-specific special condition
will be contained in an attachment to the grant award notification document in question
that is provided by the Department to GDOE.

G. Compliance with Program Requirements

In addition to complying with any program-specific special conditions imposed on its
Department grant awards, GDOE must timely and fully comply with all applicable
programmatic requirements under Federal laws and regulations. GDOE must fully meet
all specific program reporting requirements on a timely basis, including, but not limited
to, submission of the Individuals with Disabilities Education Act (IDEA) Parts B and C
Annual Performance Reports and revised State Performance Plans, and the annual
performance report required for the Consolidated Grant under section 76.132(a)(5) of
EDGAR. GDOE must also work cooperatively with, and respond to requests for
information from, Department program offices responsible for administering the various
grant programs under which GDOE receives funds. These requests for information are
part of the technical assistance that the program offices provide to GDOE and are
designed to assist GDOE in properly implementing programs, projects, and activities
under the grant awards that it receives from the Department.

I1I. ADDITIONAL PROVISIONS

A. Failure to Comply with Conditions

Failure to comply with any of these special conditions will negatively impact GDOE’s
ability to continue to receive grant funds from the Department. These terms and
conditions do not preclude the Department from taking any authorized enforcement or
other actions at any time, including, but not limited to, withholding of Department funds.

GDOEOQ0717



B. Submission of Reports

All reports or other submissions that GDOE or the Agent are required to submit to the
Department under these special conditions must be sent to:

Christine Jackson

550 12" Street, SW
PCP, Room 11064
Washington, DC 20202

C. Reconsideration and Modifications

At any time, GDOE may request reconsideration of the above special conditions by
contacting the Department contact named above, and stating in writing the reasons why
GDOE believes any particular condition should be amended or removed. Additionally,
the Department may impose additional special conditions or modify these special
conditions as appropriate. The Department will remove the special conditions at such
time as GDOE fully demonstrates, to the Department’s satisfaction, the ability to manage
Department funds, and property acquired with Department funds, in a manner that
complies with applicable Federal requirements concerning accountability and grants
management.

D. Notification and Approval of Amendments to Contract Between GDOE and Agent

GDOE must notify the Department of any proposed amendment to the contract between
GDOE and the Agent, and must submit the proposed amendment to the Department for
approval prior to execution of the amendment by the parties.

E. Incorporation of Special Conditions as Addendum to Contract

Before GDOE may expend funds under its grant awards, GDOE and the Agent must
incorporate these special conditions as an addendum to the contract between GDOE and
the Agent, and must provide written notice to the Department that the conditions have
been so incorporated.

Dated: June 21,2012

GDOEO00718



Attachment A to the GDOE FFY 2012 Special Conditions

Responsibilities and Requirements of GDOE

(to be incorporated into any contract for services with the Agent)

The responsibilities and requirements of GDOE in working with the Agent under these GDOE
FFY 2012 special conditions are as follows:

L.

GDOE must work cooperatively and in a timely manner with the Agent to
implement the activities and responsibilities described in these special conditions.

GDOE must permit the Agent’s personnel to have access to certain financial books,
records, and reports of GDOE and to have discussions with GDOE personnel
concerning the services the Agent is to perform under these special conditions, as
provided for in the contract between GDOE and the Agent.

GDOE must notify the Department when any dispute arises and remains unresolved
between the Agent and GDOE concerning the implementation or continuation of the
contract with the Agent, or the implementation of activities supported by
Department grants, including the financial management of grant funds. GDOE
agrees that the Department may assist in the resolution of any such unresolved
dispute and agrees to cooperate with any requests from the Department for
additional information related to the dispute and to participate in conference calls
with Agent and Department. This does not preclude GDOE and the Agent from
including formal dispute resolution mechanisms in their contract.

GDOE must comply with all Federal laws and regulations that apply to the receipt
and use of funds awarded under Department grants, including those under EDGAR,
ARRA, and applicable Federal program statutes and regulations.

GDOE remains responsible for the provision of program services under Department
grants,

Prior to any drawdowns or disbursements, GDOE must provide the Agent with a line-
item budget for the total amount of each grant and subgrant, if applicable, that has
been approved and verified by the Department. The line-item budget must include
amounts for State administration, State-level program activities, and local-level
program activities. For purposes of the Consolidated Grant to Insular Areas
(Consolidated Grant), GDOE must provide the Agent with line-item budgets for each
program under which GDOE will use Consolidated Grant funds. The line-item
budget for each of these programs must be based on the total amount of Consolidated
Grant funds to be used for each program and include amounts for State
administration, State-level program activities, and local-level program activities.
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7. GDOE is responsible for: (i) executing drawdowns of funds under the grants from
the Department’s Grant Administration and Payment System (G5) so that funds are
deposited into a separate bank account established and maintained by the Agent; and
(ii) providing to the Agent, for deposit into the separate bank account established by
the Agent, any matching funds required for the grants. GDOE understands and
agrees that it must draw down funds and provide any applicable matching funds to the
Agent within 24 hours of receipt of a written request from the Agent. Consideration
may be given for reasonable delays due to any time differences that may exist
between GDOE and its vendors. However, failure by GDOE to comply with this
condition may result in the transfer of drawdown authority to the Agent, at the
Department’s discretion. Upon receiving notice of GDOE’s failure to draw down
funds in accordance with this condition, the Department will decide whether to
transfer drawdown authority to the Agent. Upon receiving written notice of a
decision by the Department to transfer drawdown authority to the Agent, GDOE must
take all steps necessary to provide the Agent with full authority to perform
drawdowns, including providing any information and authorization that the
Department needs to recognize the Agent as the entity with drawdown authority.

8. GDOE must use fiscal contro! and accounting procedures that meet the requirements
imposed on non-State governmental grantees under 34 CFR §§ 80.20(b) and 80.21.

9. GDOE must permit funds to be expended only for costs that are allowable under the
respective grant programs, in accordance with 34 CFR § 80.22 and Office of
Management and Budget (OMB) Circular A-87. Additionally, for purposes of the
Consolidated Grant, GDOE must permit funds to be spent only for allowable costs
under, and included in, each Department-approved Consolidated Grant plan
applicable to the fiscal year in which the costs were obligated. GDOE acknowledges
that the Agent has the responsibility to ensure that Department funds are used only for
allowable costs, including costs that are necessary, reasonable, and allocable to the
respective grants as required by OMB Circular A-87, and that are procured in
accordance with applicable procurement requirements in 34 CFR §§ 80.36(b)-(j).
Where there is a question as to whether a cost is allowable, the Agent must raise this
question with GDOE and, if the Agent deems it necessary, may also request
assistance from the Department in determining the allowability of any expenditure.

10. GDOE must coordinate the timing of drawdowns and disbursements with the Agent
to ensure that payments to staff, vendors and providers are prompt and timely. To the
extent feasible, GDOE must draw down funds in a timely manner so that funds under
the grants are deposited to the separate bank account on the same day that funds are
drawn from the account to liquidate obligations under the grants. GDOE, as
appropriate and at the Agent’s direction, must draw down sufficient funds under a
grant to cover each approved request for payment.
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11.

12.

13.

14.

15.

16.

17.

GDOE must allow funds under a grant to be charged only for costs resulting from
obligations that were properly made during the funds’ period of availability, including
any carryover period. To ensure against the lapsing of Department funds, GDOE
must provide the Agent with the amount and nature of all obligations in a timely
manner to ensure that obligations are liquidated no later than 90 days after the end of
the funding period, or during any extension of that period authorized by the
Department, in accordance with 34 CFR § 80.23.

GDOE must establish and maintain an effective process for tracking and reporting
time and effort spent by all employees whose salaries are paid with Department grant
funds, including, but not limited to, maintaining accurate and up-to-date employee
staffing lists and notices of personnel actions, distributing time among different
funding sources for split-time employees, and properly allocating salary costs among
Department grants, based on accurate and properly executed time distribution and
time and attendance records and semiannual certifications, as appropriate for each
employee. GDOE must carry out these responsibilities consistent with Federal
requirements in OMB Circular A-87.

GDOE must ensure that the charging of direct and indirect costs against the
respective Department grants is consistent with the applicable restricted and
unrestricted indirect cost rates negotiated with, and approved by, the U.S. Department
of Interior (GDOE’s cognizant Federal agency), and that copies of any indirect cost
rate proposals or agreements are provided to the Agent and comply with the
applicable requirements of OMB Circular A-87 and 34 CFR §§ 75.560-564
(discretionary grants), 34 CFR §§ 76.560-569 (formula grants), and 34 CFR § 80.22.

GDOE must grant the Agent authority to enter into contracts with vendors on behalf
of GDOE, and in doing so, GDOE must cooperate with the Agent to ensure
compliance with the provisions for procurement set forth in 34 CFR §§ 80.36(b)-(j).

GDOE must provide effective oversight of proposed procurements, including, but not
limited to, training all staff on, and reviewing all requisitions against, local and
Department requirements for procuring goods and services, to facilitate the timely
review and approval of purchase orders by the Agent, and to reduce the number of
requisitions that are disallowed by the Agent for not meeting these requirements.

GDOE must work with the Agent to ensure that all tangible personal property
procured under Department grants is managed in accordance with the requirements of
34 CFR §§ 80.32(a) and (c)-(g) to ensure that such property is properly inventoried,
maintained, and stored to prevent loss, damage, or theft of such property.

All transactions under the contract between GDOE and the Agent must be consistent
with all applicable Federal requirements, including OMB Circular A-87 and EDGAR
at 34 CFR Parts 80 and 75 or 76, as appropriate.

10
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18. In transferring to a new Financial Management Improvement System (FMIS), GDOE
must work with the Agent as the Agent assists in (i) training the appropriate GDOE
employees, (ii) providing transition assistance (including, but not limited to,
transferring all necessary data from the Agent to the new FMIS), and (iii)
communicating information from the Agent to any other contractor involved in
implementing the new FMIS.

19. Except as noted herein, GDOE shall comply with all applicable provisions of
EDGAR.

20. GDOE may include any other such terms in the contract with the Agent, consistent
with those above, as are necessary to ensure timely liquidation of all Department
funds, timely payment to staff, providers and vendors, and financial management
consistent with applicable Federal regulations and Department grant awards.
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Attachment B to the GDOE FFY 2012 Special Conditions

Responsibilities and Requirements of the Third-Party Fiduciary Agent

(to be incorporated into any contract for services with the Agent)

The responsibilities and requirements of the Agent under these GDOE FFY 2012 special
conditions are as follows:

L.

The Agent must work cooperatively and in a timely manner with GDOE to implement the
activities and responsibilities described in these special conditions.

The Agent’s role encompasses financial management responsibilities concerning
Department grants, including, but not limited to, processing payments and disbursements,
maintaining financial records, financial reporting, instituting and applying procurement,
inventory, and payroll procedures that comply with applicable Federal requirements, and
other duties as more fully described below.

The Agent must use the line-item budgets submitted by GDOE, as described in
Attachment A, section 6, to track projected and actual expenditures for the programs
under Department grants. The Agent must ensure that the expenditures proposed are only
for allowable purposes under each grant.

The Agent must establish, maintain, and manage a separate bank account for all
Department grant funds. The Agent must provide GDOE, as appropriate, with written
notice (e.g., copy of invoice) of when funds are needed for a disbursement under a
particular grant.

The Agent must acknowledge that GDOE has drawdown authority and that it understands
and agrees that it must draw down funds and provide any applicable matching funds to
the Agent within 24 hours of receipt of the written notice from the Agent. Consideration
may be given for reasonable delays due to any time differences that may exist between
GDOE and its vendors. Failure by GDOE to reasonably comply with this condition
concerning the time within which it must draw down funds may result in the Department
requiring the transfer of drawdown authority to the Agent. In the event of GDOE’s
failure to draw down funds in accordance with this condition, the Agent must notify the
Department, and the Department will determine whether drawdown authority must be
transferred to the Agent. If so, then immediately upon written notice of this decision
from the Department, GDOE, as appropriate, must take all steps necessary to provide the
Agent with full authority to perform drawdowns, including providing any information
and authorization that the Department needs to recognize the Agent as the entity with
drawdown authority.

The Agent must use fiscal control and accounting procedures that meet the requirements
imposed on non-State governmental grantees in accordance with 34 CFR §§ 80.20(b) and
80.21.

12
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7.

10.

11.

12.

The Agent must permit funds to be expended only for costs that are allowable under the
respective grant programs, in accordance with 34 CFR § 80.22 and OMB Circular A-87.
Additionally, for purposes of the Consolidated Grant, the Agent must permit funds to be
spent only for allowable costs under, and included in, each Department-approved
Consolidated Grant plan applicable to the fiscal year in which the costs were obligated.
If the Agent questions whether an expenditure is allowable, the Agent must raise this
question with GDOE. If the Agent deems it necessary, the Agent may also request
assistance from the Department in determining the allowability of any expenditure.

The Agent must determine the value of any in-kind property or services donated to or
provided by GDOE that are used to meet cost sharing or matching requirements as
required by 34 CFR § 80.24, and must maintain records sufficient to document the basis
for those valuations.

The Agent must take steps to prevent the lapsing of funds available under the grants,
including ensuring timely disbursement of funds through the use of methods and
procedures for payment that minimize the time elapsing between the transfer of funds and
disbursement, in accordance with Treasury regulations at 31 CFR Part 205, as required
by 34 CFR § 80.21(b). For grant funds not included in GDOE’s Treasury-State
agreement, the Agent must meet the requirements in 34 CFR § 80.20(b)(7). GDOE and
the Agent must coordinate the timing of drawdowns and disbursements to ensure that
payments to staff, vendors and providers are prompt and timely. Should the Agent
assume drawdown responsibility, it must draw down funds in a timely manner so that
funds under the grants are deposited to the separate bank account on the same day that
funds are drawn from the account to liquidate obligations under the grants, to the extent
feasible.

The Agent must allow funds under a grant to be charged only for costs resulting from
obligations that were properly made during the funds’ period of availability, including
any carryover period. To ensure against the lapsing of Department funds, the Agent must
liquidate obligations no later than 90 days after the end of the funding period or during
any extension of that period authorized by the Department, in accordance with 34 CFR §
80.23.

The Agent may seek approval from the Department to charge allowable pre-award costs
incurred by GDOE against grant awards to which these special conditions apply. The
Agent must submit any request for pre-award costs to the Department in writing and may
not reimburse any pre-award costs unless it receives written approval from the
Department.

The Agent must establish and maintain a process for tracking and reporting time and
effort spent by all employees whose salaries are paid with Department grant funds,
including distribution of time among different funding sources for split-time employees,
and for properly allocating salary costs among Department grants, based on accurate and
properly executed time distribution and time and attendance records and semiannual
certifications, as appropriate for each employee. To carry out the responsibilities under

13
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this paragraph, the Agent must conduct an assessment of GDOE’s internal controls over
payroll and its operation to ensure that the payroll process is functioning as intended and
calculations of gross earnings from all work performed during the pay period are correct;
an assessment to determine that there are proper controls and procedures for identifying
employees who are paid in whole or in part from Department grant awards; an
assessment to determine whether employees are being compensated at their approved
salaries/pay rates and from appropriate funding sources; and other tests to ensure that
payroll earnings, deductions, and withholdings correspond to information contained in
the employee master file. The Agent must carry out the responsibilities under this
paragraph consistent with Federal requirements in OMB Circular A-87.

13. In disbursing funds for allowable costs under the grants, the Agent must distinguish
between direct and indirect costs and use accurate methods to allocate funds correctly
between these two cost categories. The Agent must ensure that the charging of direct and
indirect costs against the respective Department grants is consistent with the applicable
restricted and unrestricted indirect cost rates negotiated with, and approved by, the U.S.
Department of Interior (GDOE’s cognizant Federal agency), and that copies of any
indirect cost rate proposals or agreements are provided to the Agent and comply with the
applicable requirements of OMB Circular A-87 and 34 CFR §§ 75.560-564 (discretionary
grants), 34 CFR §§ 76.560-569 (formula grants), and 34 CFR § 80.22.

14. The Agent must establish contacts and working relationships with prospective vendors
that can provide goods and services that GDOE needs under the grants. The Agent must
have authority to enter into contracts with vendors on behalf of GDOE, and, in doing so,
must comply with the provisions for procurement set forth in 34 CFR §§ 80.36(b)-(j).

15. Within 24 hours of the Agent's receipt of a vendor invoice, the Agent must provide a
copy of the invoice to GDOE and ensure that the goods or services delivered are
available for inspection and acceptance or rejection by GDOE staff requesting the goods
or services. Within 24 hours of receipt of the invoice, the staff must (i) accept or reject
the goods or services, and, if accepted, (ii) draw down funds for the vendor payment for
deposit into the separate bank account maintained by the Agent. Consideration may be
given for reasonable delays due to any time differences that may exist between GDOE
and its vendors. The Agent must pay vendors for the delivered goods or services and
must, to the extent possible, disburse funds to the vendors on the same day that funds are
deposited into the separate bank account maintained by the Agent. The Agent must make
payments by electronic funds transfer (EFT) or by paper draft if EFT is not available or
possible for a particular vendor.

16. The Agent must manage all tangible personal property procured under the grants in
accordance with the requirements of 34 CFR §§ 80.32(a) and (c)-(g).

17. The Agent must maintain records that fully show the amount of funds under each grant,
how GDOE uses the funds, the total cost of each project, the share of that cost provided

from other sources, and other records to facilitate an effective audit, in accordance with
34 CFR § 75.730 (discretionary grants) and § 76.730 (formula grants). The Agent, acting
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18.

on behalf of GDOE, must retain records in accordance with the provisions of 34 CFR §
80.42 of EDGAR, and recognizes that records maintained on behalf of GDOE to meet the
requirements of these conditions are not exempt under 34 CFR § 80.42(a)(2) from the
record retention requirements.

In general, the Agent must use fiscal control and fund accounting procedures that ensure
proper disbursement of, and accounting for, Federal funds, in accordance with 34 CFR §
75.702 (discretionary grants), § 76.702 (formula grants), and § 80.20(b).

19. The Agent must maintain insurance as required under the terms of the contract.

20. All transactions under the contract between GDOE and the Agent must be consistent with

21.

22.

23.

all applicable Federal requirements, including OMB Circular A-87 and EDGAR at 34
CFR Parts 80 and 75 or 76, as appropriate.

The Agent must comply generally with the requirements of 34 CFR § 80.41.
Specifically, the Agent must produce quarterly reports concerning financial transactions
of GDOE for submission to the Department, detailing for each grant award, including for
each individual program for which GDOE is using Consolidated Grant funds: a) the date
of receipt, and the amount, of each approved payment request; b) the date and amount of
each draw down deposit; c) the date and amount of each payment or disbursement by the
Agent; and d) any interest or other funds remaining in the account at the end of the
quarter. These amounts must also be grouped by and comparable with the projections in
the line item budgets described above in Attachment A, section 6, and must be reconciled
with the Department’s G5. This reconciliation must include drawdown dates, drawdown
amounts and available balances, by award. These reports shall be due within 10 working
days after the end of each quarter.

As GDOE implements and transfers to a new FMIS, the Agent must work with GDOE to
assist in the training of employees and to provide transition assistance, including, but not
limited to, transferring all necessary data from the Agent to the new FMIS,
communicating information from the Agent to the contractor implementing the new
FMIS, and providing feedback to GDOE and the Department on GDOE’s implementation
of the new FMIS.

Except as noted herein, the Agent must comply with all provisions of EDGAR applicable
to the Department grants awarded to GDOE.
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Exhibit 20



Office of the Secretary, Education

projects of sufficient size to offer rea-
sonable opportunities for cost reduc-
tions. Value engineering is a system-
abtic and creative anaylsis of each con-
tract item or task bto ensure thatb its es-
sential function is provided at the
overall lower cosb.

(8) CGrantees and subgrantees will
make awards only to responsible con-
tractors possessing the ahility to per-
form successfully under the terms and
conditions of a proposed procurement.
Consideration will be given to such
matters as contractor integrity, com-
pliance with public policy, record of
past performance, and financial and
technical resources.

(9) Crantees and subgrantees will
maintain records sufficient Lo detalil
the significant history of a procure-
ment. These records will include, but
are not necessarily limited to the fol-
lowing: rationale for the method of
procurement, selection of contract
type, contractor selection or rejection,
and the basis for the contract price.

(10) CGrantees and subgrantees will
use btime and material type contracts
only:

(i) After a determination that no
other contract is suitable, and

(ii) If the contract includes a ceiling
price that the contractor exceeds ab its
own risk.

{11) Grantees and subgrantees alone
will be responsible, in accordance with
good administrative practice and sound
business judgment, for the settlement
of all contractual and administrative
issues arising out of procurements.
These issues include, but are not lim-
ited to source evaluation. protests, dis-
putes, and claims. These standards do
not relieve the grantee or subgrantee
of any contractual responsibilities
under its contracts. Federal agencies
will not substitute their judgment for
that of the grantee or subgrantee un-
less the matter is primarily a Federal
concern. Viclations of law will be re-
ferred to the local, State, or Federal
authority having proper jurisdiction.

(12 Grantees and subgranbees will
have probest procedurss to handle and
resolve dispubes relating to their 3”0—
curements and shall in all instahce
discloge informabion regarding the p?{y
test  bo the awarding  agency. A
protestor mugt exhaust all administra-

Z

§80.36

sive remedies with the grantee and sub-
grantee before pursuing a protest with
the Federal agency. Reviews of pro-
bests by the Federal agency will be lim-
ited to:

(1) Violations of Federal law or regu-
lations and the standards of this sec-
tion (violations of State or local law
will be under the jurisdiction of State
or local authorities) and

(ii) Violations of the grantee’s or sub-
granbee's protest procedures for failure
to review a complaint or protest. Pro-
tests received by the Federal agency
other than those specified above will be
refeued to the grantee oy subgrantee.
(¢} Competition, (1) All procurement
transactions will be conducted in a
manner providing full and open com-
petition consistent with the standards
of §80.36. Some of the situations con-
sidered to be rPstricf;lve of compemmon
inciude but'are not limited to:

() Placing  tnreasonsble . reguire-
ments on firms in order for them to
qualify to do business,

(i) Réquiring unnecessary experience
and excessive bonding,

(ii1y Noncompetitive pricing practices
between firms or between affiliated
companies,

(iv) Noncompetitive awards to con-
sultants that are on retainer contracts,

(v) Organizational conflicts of inter-
est,

(vi) Specifying only a “brand name”
product instead of allowing “an equal”
product to be offered and describing
the performance of other relevant re-
gquirements of the procurement, and

(vii) Any arbitrary action in the pro-
curement process.

(2) CGrantees and subgrantees will
conduct procurements in a manner
that prohibits the use of statutorily or
administratively imposed in-State or
local geographical preferences in the
evaluation of bids or proposals, except
inthose cases where applicable Federal
stabutes expressly mandate or encour-
age geographic preference. Nothing in
this section preempts State Heensine
WEHER “eontracting for archibec-
tural and engineering (A/E) services,
gsographic location may be & selection
criteria provided its application leaves
an appropriate nuwmber of qualified
{firms, given the nature and size of the
project, to compete for the contract.
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