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Appellants.

Comes Now the Bureau of Information Technology, Government of Guam (“BIT™), the
purchasing Bureau in this Appeal, and submits its Hearing Brief as follows:
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The arguments in this consolidated appeal case will be addressed issue by issue following
the order in which they were filed. The Guam Services Agency is hereinafter referred to as
“GSA”. Pacifica Data Systems, Inc. is hereinafter referred to as “PDS”. TeleGuam Holdings,
LLC is hereinafter referred to as “GTA”™.

OPA-PA-12-016

GTA disputes BIT s finding that their product did not meet specitications.

The issue is a question of fact.  BIT asserts that a review of GTA’s product was
conducted after PDS protested the initial award to GTA, informing GSA that GTA’s product did
not meet the listed specifications. Upon review of the literature provided GTA it was discovered
that GTA product Cisco SPAS0O1G did not have a display screen as required in bid form 3 of the
bid specifications. (Exhibit 1, Tab 6. Vol. 3 of 8) As a result GSA looked to the lowest priced
qualified product which was provided by PDS. (Exhibit 2, Tab 6, Vol. 3 ot 8)

GTA makes two main arguments first that the bid specifications did not require a digital
display. BIT disputes GTA s argument as the bid required a digital display in form 3 of the bid.
Furthermore GTA did submit products that did meet the specifications however the cost of those
products exceeded the cost of the PDS product. As part of GTA’s bid submission they included
the technical specifications of the Cisco SPAS01G. (Exhibit 3 Tab 4, Vol. 2 of 8) Initially it
appears that the device does have a digital display as GTA indicated; however, a close reading
reveals that the screen area is a “paper label area™.

The second argument that GSA forwards is that they will provide a compliant product
regardless of what model number that GTA provided. (Sce Appeal p.9) Bids are evaluated on
the basis of information provided by the prospective bidders. A prospective bidder cannot claim
that the product that will be delivered will comply with the bid even though the model nﬁmber

that was listed does not comply. Again, this issue is simply a question of fact did the GTA’s
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lowest cost product comply with the specifications. [f it does then GTA should be awarded the
bid, if it does not then the bid should be awarded to PDS which submitted the lowest price for
the phone requested.

OPA-PA-12-017

Attorney Kono will address the issue of shareholder requirements.

PDS disputes GSA’s determination that GTA’s bid contained minor informalities. PDS
argues GTA has added additional terms and conditions, joined four subsidiaries, failed to specify
the SPIN number and failed to submit a certificate of authority. GTA has admitted that mistakes
in their bid submission occurred and that they (GTA) mistakenly inserted other terms and
conditions. (Exhibit 4, Tab 15, Vol. 7 of 8) GSA made a determination that GTA’s submission
contained minor informalities that did not render GTA’s bid nonresponsive as argued by PDS
and thus the PDS™ protest was denied. (Exhibit 5, Tab 15, Vol. 7 of 8).

OPA-PA-12-018

GTA disputes GSA’s award of bid form 11 to PDS arguing that GTA should have
received a partial award for the 1,000 Mbps network. The IFB consists of parts A-J which can
be found on pages 25-27 of the [FB. Bid form 11 addresses part E. (Exhibit 6, Tab 4, Vol. 2 of
8). On September 17, 2011 GSA issued answers to questions posed by prospective bidders.
One of the questions posed was “[W]ith respect with bid parts A-J, a. is the bidder required to
bid on all of the office locations, or b. can the bidder bid on only specific office locations?
GovGuam response: Yes. This is a Price List [FB. There will only be one contract awarded
for each Part. The Bidder must provide services to all locations.” (Emphasis added) (Exhibit 7,
Tab 8, Vol. 4 of 8). GTA received a copy as evidenced by signed acknowledgement on the

i

bottom corner of Exhibit 7.
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Because all bidders were informed that only one contract would be awarded for each part
GSA acted appropriately by denying GTA’s request for a partial award of form 11.

GTA further argues that the IFB specifications were ambiguous. (GTA Appeal p.6) If
the specifications were ambiguous the time for clarification was during the question and answer
period or even prior to the bid opening. A bidder, who does not secure the lowest cost, cannot
raise specification issues after a bid cost has been opened. GTA’s argument should be struck as
2 GAR §9101(c)(1) requires that a protest be filed within 14 days after the protestor knows or
should have known of the facts giving rise thereto. In our case GTA knew the bid specifications
the day they picked up the bid and GTA knew that the GSA would award part E via form 11 as
one contract on September 19, 2011 the date GTA received the question and answer letter. (See
Exhibit 7) The 14 day period to protest specifications would have been October 3. 2011. GTA
request should be denied as they have not timely protested this issue.

For the forgoing reasons BIT request that the OPA find that GSA has properly awarded

each part of GSA 064-11.

Respectfully submitted this 11" day of January 2013.

OFFICE OF THE ATTORNEY GENERAL
Leonardo M. Rapadas, Attorney General

FRED NISHIHIRA
Assistant Attorney General
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Government of Guam
|nvitation for Bid for Telephone Services jéb (%

Bid Form 3 - Centrex Telephone Instruments
BIDDERNAME: Ty (g, (3 e, [ el [USAC SPIN:

The Bidder shall provide a description, purchase price, and rmonthly rental rate for all phones and accessories.

The Bidder shall describe the features of the phone and provide brochures in the IFB. The Bidder may expand the height of the
rows to accommodate a complete description.

- Monthly Lease to
Model Number Description ¥ A Purchase Price
Purchase Price
Model Number M;gw g Single Line Analog Phone with call hold $ { % S $ (l? j ze
Single Line Digital Display with Hands-Free, Display,
Model N L . -
odel Number Programmable Featurs Haeys and Wireless Handset Option $ s ’ { L-B(
4 Line Digital with Digital Display, Hands-Free, Hold, o Py
Model Number Programmable Feature Keys and Wireless Handset Option ¥ 5«1 T $ } ,iC T
M N 8 Line Digital with Digiral Misniay Handg.Frae Hold, N
odel Number Programmabie Feature Keys and Wireless Handset Option $ ) ® :
Model Number Wireless Handset 1o be used with the digital telephones. $ - 3 -
Model Number Attendant Console $ - 3 .
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sovernment of Guam ) ,
Invitation for Bid for Telephone Services \/ o~ |

Bid Form 3 - Centrex Telephone Instruments
BIDDERNAME: 1V D § USAC SPIN:

The Bidder shall provide a description, purchase price, and monthly rental rate for all phones and accessories.

The Bidder shall describe the features of the phone and provide brochures in the IFB. The Bidder may expand the height of the
rows to accommodate a complete description.

- hi
. Model Number Description Monthiy Leas.e to Purchase Price
Purchase Price
' lModel Number Single Line Analog Phone with call hold $ 3 3 g T
Single Line Digital Display with Hands-Frese, Display,
b : . .
l Modsl Number Programmable Feature Keys and Wireiess Handset Option 5 — 5 o
, 2 S
4 Line Digital with Digital Display, Hands-Free, Hold,
l Model Number Programmable Feature Keys and Wireless Handset Option $ P § {E o
3 wd
! Model Numb & Line Digital with Digital Display, Hands-Free, Hold, .
cdel Number Programmable Feature Keys and Wireless Handset Option ¥ i £ ? N
-
' Model Number Wireless Handset to be used with the digital telephones. $ i ‘ 2L $ 2195 o
l Model Number Attendant Console 3 e 3 e
3 95
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l"'l".l Data Sheet
CISCO.

Cisco

Cisco SPA501G Basic 8-Line IP Phone

Highlights
» Fuli-featured B-line business-ciass IP phone supporting Power over Ethernet (PoE)

provider or to an IP private branch exchange (PBX)

= Connects directly to ar

“

Easy installation and highly secure remote provisioning, as well as menu-based and web-based configuration
> Wideband audio for unsurpassed voice clarity and enhanced speaker quality
= Paper label insert for buttons to indicate speed dials. shared lines, or extensions

. i) ~ - . . , .
Supports up to two Cisce” SPAS00S Expansion Module, adding an additional 64 buttons
o g
= Sunporis both Session Initiation Protocs (SIP) and Smant Phone Contral Protocol {5PCP) with the Cisco

ions 500 Series for Small Business

Comprehensive interoperability and SIP-Based Feature Set

Part of the Cisco Small Business Pro Series, the SIP- hased Cisco SPAS01G Basic 8-Line IP Phaone (Figure 1) has
been tested to ensure comprehensive interoperability with equipment from voice over IP (VoIP) infrastructure

ickly rolf cut competitive, feature-rich services 1o their customers.

Y Cut oomp

ieaders, enabling service providers tc qu

With hundreds of features and configurable service parameters, the Cisco SPA501G addresses the requirements of

traditional business users while building on the advantages of IP telephony. Features such as easy station moves
and shared line appearances (across local and geographicaily dispersed locations) are just some of the many

advantages of the Cisco SPA5S01G.

Carrier-Grade Security, Provisioning, and Management

The Cisco SPA501G uses standard encryption protocols to perform highly secure remote provisioning and
unobtrusive in-service software upgrades. Remote provisioning tools include detailed performance measurement
and troubleshooting features, enabling network providers to deliver high-quality support to their subscribers. Remote
provisioning also saves service providers the time and expense of managing, preloading, and reconfiguring

customer premises equipment.

© 2010 Clsco and/or its affillates. Al rights reserved. This document is Gisco Public information,
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]

Figure 1. Cisco SPA501G Basic 8-Line IP Phone

CASCO v b

Telephony Features

#

£

Eight voice lines

Four Independent SIP Registrations”

Line status: active line indication

User interface driven by Interactive Voice Hesponse {IVR)
Shared line appearance™”

Speakerphone

Call hold

Music on hold™™

Call waiting

Outbound caller ID blocking

Call transfer: attended and blind

Three-way call conferencing with local mixing
Multiparty conferencing via external conference bridge
Automatic redial of last calling and last called numbers
On-hook dialing

Call pickup: selective and group**

Call park and unpark**

Call swap

Call back on busy

Call blocking: anonymous and selective

Call forwarding: unconditional, no answer, on busy

Hot line and warm line automatic calling

Call logs (60 entries each): made, answered, and missed calls

Personal directory with auto-dial {100 entries)
Do not disturb
Digits dialed with number auto-completion

Anonymous caller blocking

Uniform Resource Identitier (URI) (IP) dialing support {vanity numbers)

© 2010 Cisco and/or its affifiates. All rights reserved. This document is Clsco Public Information,
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Data Sheet

]

On-hook default audio configuration (speakerphone and headset)
Multiple ring tones with selectable ring tone per line

Date and time with support for intelligent daylight savings

Call start time stored in call logs

Distinctive ringing based on calling and cafted number

10 user-downioadable ring tones

Configurable dial/numbering plan support
Intercom**

Group paging™~

Network Address Translation (NAT) Traversal, including Simple Traversal of UDP Through NATs (STUN;)
support

DNS SRV and multiple A records for proxy lookup and proxy redundancy

Syslog, debug, report generation, and event logging

Highly secure cail encrypted voice communications support

Built-in web server for administration and configuration with multiple security levels

Automated remote provisioning, multiple methods; up to 256-bit encryption (HTTP HTTPS Trivial
Transfer Protocol [TFTP];

Option to require administrator password to reset unit to factory defaults

Hardware Features

Paper label area
Dedicated illuminated buttons for:

¢ Audio mute on/off

> Headset on/off

» Speakerphone on/off

Voicemail message waiting indicator (VMW light

Voicemail message retrieval button

Dedicated hold button

Settings button for access to IVR menu

Volume control rocking up/down knob controls handset, headset, speaker, ringer
Dedicated keys for redial, cance!, conference, and transfer

Standard 12-button dialing pad

High-quality handset and cradie

Built-in high-quality microphone and speaker

Headset jack: 2.5 mm

Two Ethernet ports with integrated Ethernet switch: 10/1 COBASE-T RJ-45
802.3af-compliant PoE

Optional 5 VDC universal {100-240V) switching: power supply is ordered separately (Cisco FPA100)

® 2010 Cisco andfor its affiliates. All rights reserved. This document is Cisco Public information. Page 3of 7



Data Sheet

]

Regulatory Compliance
+ FCC (Part 15, Class B), CE Mark, A-Tick, C-Tick, Telepermit, UL, CB

Security Features
- Password-protected system, preset to factory default

« Password-protected access to administrator and user-level features

» HTTPS with factory-installed client certificate

= HTTP digest: encrypted authentication via MDS (RFC 1321)

« Up to 256-bit Advanced Encryption Standard (AES) encryption
» S|P over Transport Layer Security (TLS)

» Secure Real-Time Transport Protocol (SRTH)

® 2010 Cisco and/or its affilintes. Ali rights reserved. This document is Clsco Public information.
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Data Sheet

]

Documentation
» Quick-Start Installation and Configuration Guide
» User Guide
= Administration Guide

» Provisioning Guide (for service providers only)

Package Contenis
= Cisco SPAS01G Basic 8-Line IP phone, handse!, and stand
+ Handset cord
s HJ-45 Ethermet cable
» Quick-Start Guide

= CD

Specifications

Table 1 gives specitications for the ne iF Phone.
Table 1. Specifications for the Cisco SPAS01G Basic 8-Line iF Phone

spnons. Please sse the SPA Administration Guide for detalls. The target

Note: Many leatures are programmatle within a def
< o

contiguration prof foadad 1o the SP G

TRt BB e e 7
. Data networking I & MAC addres

® iPv4 (RFC 790

* Addrass Hesolution Protonol (ARP)Y
HAFC 1708). SRV record (RFC 27823
Configuration Protocol (DHCP) cient [RFC 21231} |

e ONS Are

¢ Dynamic Hos

| @ internet Control Message Protocol (ICMP) (RFC 792 i
® TCP(RFC 783
» user Datagram Protoco! {(UDPY (RFC 768}

¢ Real-Time Transpon Protocol (RTP) (RFC 1868 1850)

* Heal-Time Control Protocol (RTCP) (RFC 1869)

t = Differentiated Services (DitiServ) (RFC 2475
i | ® Type of service (ToS) (RFC 791, 1349)
? ¢ VLAN tagging 802.1p/Q: Layer 2 quality of service (QoS)
; ® Simple Netwark Time Protoco! (SNTP) (RFC 2030}
Page 5 of 7

© 2010 Cisco and/or Its affiilates. All rights reseived. This document is Cisce Pubiic Information.



Data Sheet

*

SIP version 2 (RFC 3261, 3262, 3263, 3264)

SPCP with the Cisco Unified Communications 500 Series
SIP proxy redundancy: dynamic via DNS SRV, A records
Reregistration with primary SiP proxy server

* SiF suppon in NAT networks (including STUN)

SIPFrag (RFC 3420)

Secure {encrypted) calling via SRTP

E Voice gateway

®

Codec name assignment

# Voice algorithms

= (B.711 {A-law and y-law)
» (3.726 {16/24/32/40 kbps}
« (3.729 A

¢ (3722

Dynamic pavioad support

®

[

Adjustable audic frames per packet
Bual-tone muitifrequency (DTMF), in-band and out-of-band (RFC 2833) (SIP INFO)

Fiexible dial plan support with interdigit timers

®

iP address/UR! dialing support

@

Call progress tone generation

@

Jitter puffer: adaptive

1]

Frame loss concealment

@

Voice activity detection (VAD) with silence supprassicn

%

Attenuation/gain adjustmants
VMWL - Voicemail waiting indicator, via NOTIFY, SUBSCRIBE
Third-party calt control (RFC 3725)

*

i

integrated wel server provides web-based administration and configwration

(Y

| Provisioning, administration,
| and maintenance

@

Telephone keypad configuration via display menu/navigation

Automated provisioning and upgrade via HTTPS, HTTP, TFTP

[

Asynchronous notification of upgrade availability via NOTIFY

®

Norintrusive in-service upgrades

(3

Report generation and event logging
Statistics transmitted in BYE message
Syslog and debug server records: configurable per line

®

3

Fower supply Is opticnal and is purchased separately

> Modeis: Cisco PAT00-NA, PAT00-EU, PA100-UK, PAT0G-AU
DC output valtage: +5 VDC at 2.0A maximum

Switching power adapter: 100-240V 50-60 Hz AC input

| Power supply

Two 10/100BASE-T RJ-45 Ethernet ports (IEEE 802.3)
Handset: RJ-9 connector
Built-in speakerphone and microphone

Physical intertaces

Headset 2.5mm Jack

Speakerphone on/oft button with LED
Headset orvoff button with LED
@ Mute button with LED

indicator lights/LEDs

* Message waiting LED

Body dimensions (W x H x D} 842 x B35 x 1.73in. {214 x 212 x 44 romy)

Unit weight 2061 { 0.9 kg)
Gperating temperature 327 - 104°F (0° - 40"’&

”Storage temperature ~4% . 158°F (~20° - 70°C}
Operating humidity 5% 1o 5% noncondensing i :
Storage humidity 5% 1o 95% noncondensing

@ 2010 Cisco and/or its affiliates. Al rights reserved. This documeni is Cisco Public Information. Paga 6o/ 7
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G I Aw : 624 North Marine Corps Drive

TELEGUAM Tamuning, Guam 96913

Phone 644-1609
Fax 544-2764
squenga @gla.net

v

January 24, 2012

Claudia Acfalle

Chiefl Procurement Officer

Government of Guam General Services A Leney
148 Muarine Corps Drive

Piti. Guam 96915

Subject: Protests by Pacific Data Systems and Docomo Pacific: IFB GSA 064-11

This letter is in response 1o the protests submitied by PDS and Docomo. both dated December
23,2011, related o Invitation for Bids No. GSAO64-11

PDS and Docomo Are Not Agprieved And The Protests Musi Be Denied

Both protests must be denied by GSA as neither PDS nor Docomo are “aggrieved” hidders
pursuant to the Guam Procurement Law und the Guam Procurement Rules and Regulations
because both protests are bused entirely apon the bid submitied by GTA. The procurement law
provides:

Right 10 Protest. Any actual or prospective bidder, offeror. or contractor who may be
aggricved in connection with the method of source selection, solicitation or award of a
contract, may protest to the Chiel Procurement Officer !

Moreover. the procurement regulations provide:

Subject of Protest. Protestors may file a protest on any phase of solicitation or award
including, but not limited to. specifications preparation, bid solicitation. award. or
. . . . . . 2

disclosure of information marked confidential in the bid or offer.”

Neither protest is based upon any act of GSA in this procurement process or upon any alleged
shoricoming in GSA064-11. Also, of the date of this letier. no award has been made. Thus, PDS
and Docomo are not aggrieved bidders and their protests must he denied. Moreover. all bids
should be fairly and objectively evaluated pursuant 1o procurement laws and regulations before
any bid is awarded or disqualified.

"SGCA 5424 ()
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The Procurement Regulations Allow Corrections After Bid Opening

GTA admits the mistukes o the Alfidavit Disclosi ing Ownership and Commissions, the
cironcous business licenses. the erroneous certificate of authority and the mistaken insertion of
the additional terms and conditions. However. these were mere oversights on GTA s part and th
correchion of these ;zz'ﬂukcs 15 well within the amhomy of GSA 1o allow pursuant to the expxcss
fanguage and intent of the procurement laws and regulations.

With regard 10 the Affidavn Di\s:imxm& Owmnership. the information inserted therein is not false
but merely incompleie. GTA madvertently failed 10 include information on shareholders prior (o
the purchase of the company by AP Teleguam Holdings. Inc. in June of 2011, The change in
ownership of GTA was widelv publicized in Guam and e purchase of GTA was approved by

the FCC and by the Guam Public Utilities Commission. The inadvertent failure to include prior

owners was simiple human oversight and nothing more. GTA s ready to provide u correct

affidavit 1o GSA.

xpired husiness licenses for Teleguum Holdings, LLC's dbas and the 2005

GTA also provided

Certificate of Authoriy for Teleguam Holdings, LL ”. which was subseguently transferred in
GTa Tolecom, LLOC \mm?zz\imd mgthese oversighis, GTA has always held current business
licenses for the T s Holdings: LLC dbas (all current through June 30, 2012y and o current
Certificate of Authoruy for GTA Telecom, LLC and s re ady to provide these 10 GSA. GTA has

afways heen approps {dy hicensed and cernified 1o operate in Guam and the failure 10 provide
he correct documents does not affect GTA « lepal ubility 1o provide services.

With respect 1o the mistaken insertion of additional terms and conditions, this was o simplc
clerical and non-judgmental mistake. By submitting its bid, GTA conceded o all terms and
P the Inviation for Bids. The termys and conditions that were mistakenly

condhtions contmmed
only for individual or business accounts and in no way mlended for

mserted are intendad
submission i Governiment of Guam [FBs.
The procurement regulations expressly allow correction of “minor informalities” after apenmg of
hidls:

) Mistakes Discovered After Opening but Before Award.

(A) This Subsection sets forth procedures 1o he applied in three (3) siluations
described in Subsections 3109my4iA) through 3109(my 4 C) of this Subsection in
which mistakes in bids are discovered after the time and date set for bid opening but

hefore award.

By Minor Informalities. Minor informalities are maters of form. rather than
suhstance evident from the bid document. or insigmificant mistakes that can be waived
or corrected without prejudice to other bidders: that is, the effect on price. quantity.

quality. dehvery. or contractual conditions is negligible. The Procurement Officer shall
waive such mformalities or allow the bidder 1o correct hcm depending on which is in

the hest interest of the territory. . .



(6) Determination Required When a bid 1s corrected or withdrawn., or correction or
withdrawal s denied. under Subsection 3109(m)(5) of this Section. the Chief
Procurement Officer. the Direcior of Public Works. or the head of a Purchasing Agency
shall prepare a written determination showing that the reliel was granted or denied in
accordance with these regulations. except that the Procurement Officer shall prepare the
determination required in Subsection 31090m)(4)(A) of this Section. |

The aforementioned section. 2 GAR § 3109(m). was promulpated by the GSA pursuant (o the
Procurement Law ut S GCA § 5211, which provides in part:

() Correction or Withdraiwal of Bids: Cancellation of Awards. Correction or withdrowal
of madvertently crroncous bids before or after award, or cancellation of awards or
contracts based on such bid mistkes, shall be permitted in accordance with
regulations promulgated by the Policy Office. Alter bid opening. no changes in hid
prices or other provisions of hids prejudicial 1o the interest of the Termtory or fair
competiion shall he permitted. Except as otherwise provided by

09

contracts based on bid mistakes. shall be supported by o written determination made hy
the Chiel Procurement Officer. the Director of Public Works or head of 4 purchasing

agency  femphasis added )

This faw was adopied by the Guam Legistature from the American Bar Association 1979 Model
Procurement Code for State and Local Governments.” The intent of allowing correcnions 16 bids,
so long as the correction do not cause the bidder 10 have the low bid. s clear from the
commentary within the model code™

COMMENTARY:

(1) Correcoion o withdrawad of bids belore or afier contract award requires curcin! considern -
ton to maintain the antegrity of the competitive bidding system . to assare fairness, und 1o avoid
deluys or poor contract performunce. While bidders should be expecied to be bound by their bids,
circumstances {requentdy urise where correction or withdrawal of bids s proper and shiouid be per-
mitted.

(2) To matntain the integrity of the competitive sealed bidding system, 2 bidder should not be
permitted to correct a bid mistake after bid opening that would cause such bidder to have the low
bid unless the mistake is clearly evident from examining the bid document: for cxamplc, cxiension
of unit prices or crrors in addition.

(3} An otherwisc low bidder should be permitied 10 correct a material mistake of fact i s bid,
inciuding price. when the intended bid is obvious from the bid document or is otherwise supported
by proof that hes cvidentiary value. A low bidder should not he permitied 1o correct a bid for
mistakes or errors in judgment

(4) In licu of bid correcuion, the [State) should permit a low bidder alleging o material mistake
of fuct to withdraw 11s bid when there is reasonable proof that a mistake was made and the intended
bid cannot be ascertained with rcasonable certainty.

2 GAR § 3109(m).

“SGCA§ 52111,

* See § GCA Chapier S Compiler notes and comments.

" See American Bar Association Model Procurement Code for State and Local Governments 1979 p 20
3
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(5) After bid opening an otherwise low bidder should not be permitied to delete execptions to
the bid conditions or specifications which affect price or substantive obligutions, bowever, such
bidder should be permitted the opportunity to furnish other information calicd for by the Invita-
tion for Bids and not supphed due 10 oversight, so tong as it does not atfect responsivencss

{6) A suspecied bid mistake can pive rise to a duty on the part of the [State] 1o request confirmys-
tion of a bid, and failure to do so can result in a nonbinding award Where there is an appearnnce of
mustake, therefore. the bidder should be asked 1o recon{irm the bid before award. In such instsnce,
a bidder should be permitted 1o correct the bid or 1o withdraw 1 when the bidder acknowledges
that a mistake was made.

{7) Correction of bid misiakes after award should be subject to the same prool as correciions
before award with a further requiremernt that no correction be permitted that would cause the con-
tract price 1o exceed the nexi fow bid.

() Nothing in this Scetion 15 intended to prohibn the [Stute] from accepting 2 voluniary reduc-
ton in price from s low bidder afier bid opening: provided that such reduciion s not conditsned
on, or results in, the modilication or deletion of any conditions contained in the Inviiation for
Rirdc

This makes ciear that the Guam
i1 hid subnussions and actual

rogujations and s0 Jong o the L:“Lt... '
Ax will be discussed |
Egually ymiportant. corrections 1o GTA s bid wounld in no way ;;7,7""

GTA.

IPTITR LG

} e g oA s
{ of GTA« hid

sefow, none of the mustakes impoct 4

064- 1T does not on s {oce !cquiz‘f’ autonutic disqualification of

We emphuasize that the [IFB G5

bid for a fmlure 1o exphonly follow hid reqguirements. Page 2 of 56 of the IFB. Speciul
Reminder to Prospective Bidders, reminds hdders 1o read the instractions and general terms and
conditions and ascerwn that certumn check-marked requirements are submiuted with the bid. This
reminder  statess “Fuathre to comply wath the above rcqu‘cmcm.\ may he cause o
disqualification and rejection of the hid.™ Jemphasis added ] The discrenon alfowed 10 GSA hy
the word “miay™ o determine o disquabificanion is justified 1 entirely consisient with the o pzcxx
language and mient of the Procurement Law und cht dations.

GTA's Mistakes Are Minor Informalities

The mistakes in GTA s hid are entirely matters of form and are not ar all matters of substance.
These munor nformalities do not affect “price. quantity. guality. delivery or contractual
conditions™” Therefore, pursuant 10 2 GAR § 3109(my4)(Bj. GTA’s correction of the minor
informalities will not prejudice other idders.

GTA has provided consistent and rehable telecommunications services 1o the Government of
Guuam for decades. GTA has mpn*“a%?w provided services 1o the government during times of
fiscal austerity and has worked with the government 1o a\‘oi{ disconnection of services for
unpaid invoices. Allowing correction of ihe mustakes v the hest imerests of the government.

P See 2 GAR S 310038
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PDS and Docomo pomt 1o u decision of the Office of the Public Auditor for sirict enforcement of
the Affidavit Disclosing Ownership.” That case involved an invitation for bids 1ssued by the
Guam Community College. The OPA decision found that GTA submitied a false major
shareholders disclosure affidavit i its bid 10 GCC and that GTA's bid was therefore non-
responsive.” Specifically. the OPA stated: "GTA s original alfidavit disclosed thar 100% of s
nterest was owned by itself and the substance of this disclosure was falee. The false substance of
GTAs original Major Sharcholders Disclosure AfTidavit far exceeds o matier of form .. "
Along this line. the OPA appears (o have relied hc‘n. fy upon Janguuge in GCC IFB which made
non-complhiance subject 10 automatic "‘xq! walification. H awevz‘z; there 15 o sigmificant difference
between the GCC IFB language and the language in the GSA IFB in this case. The GCC Special
Reminder to Prospective Bidders form provides thut ?i;zé?asz‘f: to comply with the ghove
requirements will mean o disqualificanion and rejection of the hid.” emphasis added] As noted
above, the similar GSA {orm contams permissive lunguase. ??u;x ifk GCC form retied upon by

i

[}

W..i u
yx:«

the OPA is different and distinguishabic from the form in IFB GSAO64-1 |

Also with respect to the OPA decision relied upon by PDS and Docomo. the Affidavi f}i«‘dosmg
Owmership submitted by GTA i GSADAS. | HIE mcomplete. GTA

the subsidiar v LLOx

1

A

Peorrectly that it was owned by AP Telepuan
were pwned by Teicgnam Holdings, LLC. GTA

RHHE
miormaton tha the

OF 10 Hhe saic of the comm

compiny was owned by others pr x 20U The mzsmi\‘t Wi
@ simple unfortunare oversight. There was no altempt ‘ fo vide ;zzi\icudizsg mlormation,

The sule was widely publicized i the Guam
purchasing entities were widely disclosed. ‘nu,\ the

J

of the selling and
ase are distingushahle
from the facts bere. Morcover. the OPA noted that the GOC ?mw wnt Officer made no
writien deicrmination parsdani o 2 GAR§ 370%90m6; grapting correction of the mimor
irif{>;'zn;i!ily,” This repulation provides:

Determination Required. When o bid s corecied or withidrawn, or correction or
withdrawal is denied. under Subsection 3109(mi(S1 of this Section. the Chief Procurement
Officer. the Director of Public Works, or the head of o Purchasing Agency shall prepure
wrillen determnation shewing that the relief was granied o denied in accordance with these
regulations. except that the Procurement Qﬁf'(iccr shall prepure the determnation required in
Subsection 3109(m (4 A) ol this Section. '~

Thus it is within the discretion and authority of the Chief Procurement Officer to make a w ritten
determination allowing correction of minor informalities. The purpose of this authority is clear
1o atlow corrections of non-material issues. As discussed below. so-called hdding conditions
required by the IFB will not convert bidder qualifications refice g on responsibility into matters
of responsiveness. The OPA itself has issued conflicting decisions on this wssue. It is in the
mterests of the government for the GSA 10 follow the purposes and mtent of the procurement
hties

faws and regulations and grant o correciion of the minor informe

" The protests Ciie 1o i e Appead of Pacifre Daia Systems, Tie Appeat Noo OPA-PA- 1005, Decision Gan, 17,
20

"l atp 20 lines 4-6.

“rdoatp 14 lines 5-K.

"hdoarp 14l fines 17-22

"2 GAR § 3109(mH6)



For the foregomg reasons. GTA hereby respectfully requests the Chiel Procurement Officer 1o
make a written determination granung correction of the minor informalities in GTAs bid.

GTA’s Bid Is Not Nop-Responsive

Responsiveness of o bid 1s defined m the Guam Procurement Law as: 'z bid which conforms in
all material respects 1o the Invitation for Bids.™'" The procurement segulations regarding
corrections of munor mlormaliies, provided above. above allow correction of minor or
immazcri;s} m\ akes. Thusif o mistake is not malterial, it does not render a bid non-responsive.
2 GAR § 3109(m34)(B) describes muterial and prejudicial conditions as issues involving price,
guanty y, qzsamy delivery, or contractual conditions. None of the mistakes in GTA s bid involve
any of these enumerated condiions. The mistakes are not material and they do not render the
GTA bid non-responsive.

Issues of The Affidavit of Ownership, Husiness Licensing und Certificate of Authority Are
Mot Issues of Responsiveness

Fhe Procurement Regulanons cnumerute the stundards of o bidder s responsability as lollows:
B appropriste Dimanaal matenal, cagupmeni. faciiny, and pt;’mzwci resourees and
CEpCTise. O hfs shiliy o obtain thom, neccssary o ndicate ity capability (o micei

atl contraciual requirements:

2 asatisfactory secord of performance:

3.0 asutisfactory record of mtegray:

S yuahied fegally 1o contract with ic iervitory: and

5. supphicd all necessary information in connection with the inquiry concerning

responsibiliny

lesues of heensing und cernhication to engage m telecommunications business in Guam clearly
2o 1o the standard above refuted o the hidder being qualified legally 1o contract with the
government

Shareholder disclosure allows the government (o know the sdentity of the hidder or the bidder’s
owners. The same alfidavit form requires disclosure of the wdentity of persons entitled to receive
a comumssion. gratuily or other compensation for assisung in obtaining business related 1o the
bid. Morcover. the statute requiring disclosure of major sharcholders. S GCA § 5233, wax placed
in Part D. Qualifications and Duties. of the Guam Procurement Law. Thux the purpose of
disclosure of ownership relates most closely 10 the standard related to the bidder's record of
integrity. It clearly follows that the issues of shareholder disclosure. licensing and certification
po directly to o bidder’s responsibility, not responsiveness of the lmd.

TS GCA S S0y
M Cup Yohn Thos, Brown. A Guani Procurement Process Primer Ver 20 § Vigin 2y p Y7201
I GAR § 3B NAY
6



With respect to responsthility determinations. an OPA procurement decision noted:

These concepts are often confused. particularly when the IFB contains specific
requirements concernmg bidders” responsil nia ¢ characteristics such as the requirement
for submussion of information relating 1o zcsponxzminy, As a general rule. matters that
deal with bidder responsibility cannot he com'“'ﬁcd o matters of responsiveness
merely by inserting a provision in [sic] uto the IFB requiring rejection of bids that do

not « nmnlv e

Thus, the fact that GSAO64-11 contains these specific responsibility requirements does no
convert them into matters of C‘»pfm\ veness and the nadvertent omission of such information

cannot mn and of iself render the bid non-responcive

In fact. the Procurement regulations require GSA and the Chiel Procurement Officer 1o base “on

any available mformanon™

{B) Information Pertaining to Responsibiiity The mrospeciive contractor shall supphy
! 3 i i PPy

.53\; ms‘ \‘xae'i‘»

o the rounons
a i .

miormation V(j‘{n_”jxll“‘f! h}r the Procurement OdDcer conee
juested informaton, the Procurement

contractor. [f such contractor {ails 1o supply th
Officer shall base the determination of respensih
may {ind the proxpective contractor nonresponst

i
15

ity upon any available informa m;; 01

e such fwlure s unreasonable

The determination of whether o ndder's failure 1o provide the imformation is unrcasonable {1
. _— . ) gy Y . . s

requires GSA to conduct an “myguiry with respect 10 responsibnlity. Fatlure of o hidder 1o

prompily supply 'nfm mation in connecton with such an iquiry s a ground for u determimation

ol nonresponsibhity

Other Grounds in PDS” Protest Are Unsupported and Irrelevant

The submission of GTAs bid n the collective nume of Teleguam Holdings. LLC. and its wholly
owned subsidiaries 15 permissible. PDS points 1o no specific IFB requirement or any statute or
regulation that prohibits this because none exist. The subsidiaries are appropriately licensed und
certified to operate. The subsidiaries are enurely owned by Teleguam Holdings, LLC. and
operate only to support their parent corporation. PDS offers no support for its position and i

should be disregarded.

GTA has specified the SPINs and SPACs that nt holds under us various subsidiaries. These
designations have been available to the Government of Guam since the privatization of the Guam
Telephone Authority and the federal benefits have continued uninterrupted since then. PDS
offers no suppont for 1< position and it should he disregarded.

i the Appeal of Jemes and Guersera Ca Ine ’xpptm No OPA-PA-07-005. Decision pp. 6-7 (20085 (citing

Cibinic & Nush. Formation of Government Contracts 1 pp. 545-546,
"2 GAR § 3116(b) 2B
" 2 GAR § 311600
1
L.




Conclusion

Based upon the forcgoing, it iv incumbent apon GSA 1o follow intent and purposes of the
procurement law and regulations. GTA hereby respectiully requests GSA 10 allow correction of
the nustakes in us id or. in the aliernative, 1o conduct an inguiry with respect to GTA's
responsibility. GTA stands ready 1o provide all imformation neeessary to show our responsibility.

Sincerely,
/,7?‘ P j
P f // )
i /; , 7

3 {/
Andrp/w 5. Qi}('ﬂ‘ i
GTA General Counsel






Eddie Baza Calvo GENERAL SERVICES AGENCY Ray Tenorio

Governor Government of Guam Lt. Governor
w‘ Al 148 Route 1 Marine Drive Corp .
Piti, Guam 96915 )Lw Z-
L B\ e 475-1710 (T) / 475-1727 (F)
Benita Manglona Anthony C. Biaz'
Director. Dept. of Admin. Deputy Director

Memorandum to file:
WRITTEN DETERMINATION

GS5A BID NO.: GSA-064-11
TELECOMMUMICATION SERVICES

Pursuant to 2 GARR Div.4, Section 3109(m){4)(B), | Anita T. Cruz, Buyer Supervisor, delegated the
authority to review and act upon GSA-064-11, due to a conflict by the Chief Procurement Officer, as
indicated by the lawsuit filed against her by Pacific Data Systems, do hereby make the following
determination:

1. The "Major Shareholder Affidavit and Commission” form submitted by the bidder, GTA,

2. The submission specifically did not include that past ownership, within the past year.

3. l'am aware of the OPA decision of OPA-011-11, in which a failure to submit a valid Major
Shareholder Disclosure at the time of the bid opening was grounds for rejecting the bid.

4. However, a determination by the head of the purchasing agency indicating that it may have
been a minor informality was not done in that case.

5. | therefore, based upon all of the information provided, the review of the bid
documentation, do hereby made the determination that the failure to submit the total
ownership for the past twelve months in this case is a minor informality for the following

reasons:
a). The current ownership is provided.
b). The failure to submit the entire ownership for the past twelve months did not have

any effect upon the price, delivery, quantity, quality or contractual conditions.

6. Also, a protest was further raised by GTA’s failure to submit a correct “Certificate of
Authority” and "Business License”

7. GTA notes that some of the business license submitted for the bid had expired.



8. Again, the use of the minor informality section of the Procurement rules and regulations
allows the government to look at the submission by a bidder to determine whether it
intended to comply with the requirements and if so, determine whether its failure to provide
the proper documents may be waived in the best interest of the Territory.

9. Here, GTA intended to comply with the terms of the bid.

10. The failure to submit the proper documentation is a minor informality in that it did not have
any effect upon the quantity, delivery, price, guality, or contractual conditions of the bid
submission.

{, as the authorized procurement official of this bid, do hereby waive these insignificant mistakes on
the grounds that it is in the best interest of the Territory to consider this bid mistakes on the
grounds that it is in the best interest of the Territory to consider this bid, 1o consider the best price
for the Territory and allow the bidder to correct its submission,

0/

Anita T Cruz Date:
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The assessment is a review of the services and comparisons between the results of the IFB
of the GDOE and the IFB and non-bid authori of procurements. This is a work in
progress by the Telecommunications and Information Policy Group of the Social Science
Research Institute of the University of Haw
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Government of Guam
Invitation for Bid for Telecommunication Services

Bid Form 11 - GovGuam Wide Area Network (1 and 10 Gbps)

GovGuam wide service and must provide a 100% CIR between two GovGuam
locations contigured on the ring. The Bidder shall provide an LC interface for
finterface to high capacity switches/routers.

BIDDER NAME: USAC SPIN: EVALUATION
The Bldder shall provide the price for a fiber DWDM based Wide Area Network
(WAN) Network to connect GovGuam agenciles. The service Is a dedicated Based on Number of Services with Cost of

the Perlod of Months

Per Node Monthly

Total (60 Months

for GovGuam (100% CIR, Ring $ - $ -
Topoiogy, NMS)

Installation A
internet Access in Mbps (Per Node) Recurring Cost (MRC) [# of Services] # of Months + Installation)
including all Surcharges

1,000 Mbps or 1 Gbps Dedlcated for
GovGuam (100% CIR, Ring Topology,] $ - $ - 18 24 $ -
NMS)
10,000 Mbps or 10 Gbps Dedicated

18 24 $ -

The Bidder shall insert the installation and MRC for the 1 and 10 Gbps Dedicated Ethernet Network.

Page 45
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iw1-475_1727 00:55:15a.m.  09-18-2011 1126
Eddie Baza Calvo GENERAL SERVICES AGENCY Ray Tenorio

i Govemor Government of Guam L. Governor

Route 1 Marine Drive Corp

l ) [ Pit, Guam 96915

s Benita Manglona George A Santos
Director, Department of Administration Deputy Director

Bid Invitation No. GSA-064-11

Telecommunication (Telephone) Services; Mobile Telephone Services; Integrated Services Digital
Networking (ISDN) Primary Rate Interface (PRI}, Basic Rate Interface (BRI, and Session Initiation
Protocol (SIP); GGWAN Data Communication Services; Broadband Internet Axis; DSL/Cable or
Wirsiess Inteiost Servives; Television Services; Routers, Managed Switches, and Network Equipment

and Direct Inward Dialing (DIG) Numbers.

Hesponse to Questiops Lodged by Prospective Bidders
September 17, 2011

L CLARIFICATIONS BY GOVERNMENT OF GUAM

The following are clarifications provided by GovGuam for different parts of the Invitation for
Bid.

1. Walk-Throagh - The Walk-Through are in the process being scheduled. However,
the Bidders are advised that this IFB is for the Government of Guam and that there
may be sites that were not visited but included for the purposes of this IFB. Inasmuch
as the GovGuam offices are located throughout the island, the Bidder is advised that
even with a walkthrough of the major sites, the Bidder is required to provide the
services on an island-wide basis.

The IFB is a Price List for Telecommunication Services that functions like a “tariff”
The Bidder shall provide all services to any location on island. The GSA understands
the desire to understand the sites. At the same time, this is not a site-specific IFB.
Thus, there will be one site visit and the schedule for additional questions and
responses shall govern.

2. FOR ALL PARTS

a. BID FORM - The Bid Form in Excel can be picked up at GSA. For Bid
Forms 0, 1, 4, and 7, the Bidders may use the Bid Form as the Point-by-Point
Response. The Bidder are reminded and shall read all of the requirements in
the excel spreadsheet carefully before responding. The Bid Forms are in
addition to any Bid specification provided for in Amendment No.: 4 to this
IFB. All Bid Forms were replaced and labeled RFB 0 through RFB 15.
(Refer to Amendment No. 4 item #34)
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GSAIFB Mo. GSA-064-11

Vi

41.

42.

43.

44,

45,

GTA is requesting to be provided a transcription of questions and responses at GSA

Pre-Bid conference held at GSA on July 7, 2011.
GovGuam Response: (Refer to Exhibit 2).

Will the contract awarded under this IFB supersede all previously existing and
pending confracts awarded under IFBs, RFQs or RFPs for similar services?

GovGuam Respouse: Yes, within the Executive Branch of GovGuam Line Agencies.
The deadline to submit questions is July 14, 2011 at Spm

Question: When will responses be provided?

GovGuam Respounse: September 17, 2011.

There is no Section V, V1 in the content of the bid, please provide?

GovGuam Respopse: GSA intentionally left out.

Comment GovGuam

GovGuam Comment: The Government of Guam appreciates vour interest in this

IFB.

QUESTIONS FROM IT&E (July 14, 2011)
Pertaing to All Parts of the Bid

i

1. With respect with bid parts A-J, 2. is the bidder required to bid on all of the office
locations, or b. can the bidder bid on only specific office locations?

GovGuam Respomse: Yes. This is a Price List IFB. There will only be one contract
awarded for each Part. The Bidder must provide services to all locations.

2. If the answer to question 1a is yes, would that restrict competition and thus
increase overall pricing?

GovGuam Response: Smaller awards would require far more administrative time,
technical resources, and cause confusion over who is responsible for what service at a
location within a Part. The administrative overhead would be very high. As such,
these Parts are the traditional components that are bid for larger organizations.

3. Does the government agree with the proposition that separating the components
(bid parts and specific office locations) will result in greater competition and better
pricing? If so, will the government agree to allow separate bids for each component?

GovGuam Response: No. Again, the administrative and technical costs to
administer a component part IFB would be too high.

4. Will the bidder be allowed site visits to all the Government of Guam office
locations? Identify the Government of Guam agency physical address of site(s),point
of contact name and number,

GovGuam Response: Yes, that is being accomplished.
5. Itseems unlikely that site surveys can be completed by the scheduled bid deadline.

May we request for a 2-week extension from the date after th Lastjsgmgry@‘ﬁasg [T
been completed? IR RN
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