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THE UNDERLYING PROCUREMENT 



 

• OPA-PA-16-007   
– Core Tech’s Notice of Appeal (filed June 23, 2016) 

– Based on its Second Protest Filed May 27, 2016 

 

• OPA-PA-16-011 
– Core Tech’s Notice of Appeal (filed August 10, 2016) 

– Based on its Third Protest Filed July 15, 2016 
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TWO APPEALS ARISING FROM CORE TECH’S 

SECOND AND THIRD PROTESTS:  



 

• Core Tech’s January 7, 2016 Protest (DPW Exh. V) was Core Tech’s 
First Protest 
– Core Tech asserted that “cost” should have been part of the evaluation 

factors of the RFP.   

– DPW denied the protest on January 19, 2016 (DPW Exh. I) 

 

• Core Tech Did Not Appeal Denial of that Protest 
– Therefore, any argument by Core Tech that “costs” should have been 

considered in the evaluation of proposals, has been waived and 
forfeited.  
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Core Tech Failed to Appeal its First Protest –  

The January 7, 2016 Protest 



 

• All issues not mentioned in Core Tech’s notices of appeal are 
completely outside the scope of the OPA’s jurisdiction to 
hear or decide. 

• They must all be disregarded and dismissed 
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ISSUES NOT MENTIONED IN CORE TECH’S NOTICES OF APPEAL 

ARE IMPROPER AND OUTSIDE OF THE OPA’S JURISDICTION 



Core Tech’s  

1st Notice of Appeal 

OPA-PA-16-007 

Filed June 23, 2016 
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1st Notice of Appeal 



Quoted from Notice of Appeal: 

1. “Core Tech’s Appeal Was Timely Filed.” 

2. “DPW Violated 2 GAR § 3114 When It Allowed GEFF To 
Submit Four New Proposals.” 

3. “The Negotiating Team Did Not Have the Authority to Modify 
the RFP or to Accept GEFF’s New Proposal.” 

4. “The Offeror Must be Bondable and a [sic] 100% 
Performance and Payment Bond” 
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There Are Four Grounds in Core Tech’s 1st Appeal 



First Ground:  

Core Tech’s 1st Notice of Appeal 

“1. Core Tech’s Appeal Was Timely Filed.” 
 

1st Notice of Appeal 

More on the issue of timeliness later…. 



slidemodel.com 

#1. From Notice of Appeal, 6/23/16, p.3 



Second Ground:  

Core Tech’s 1st Notice of Appeal 

2. “DPW Violated 2 GAR § 3114 When It Allowed 
GEFF To Submit Four New Proposals.” 

 

1st Notice of Appeal 



slidemodel.com 

#2, From Notice of Appeal, 6/23/16, p.3 



• The “new proposals” (as Core Tech misleadingly calls them) 
were alternative program designs (along with their 
associated price estimates) that resulted from GEFF’s 
negotiations with GovGuam, which occurred after GEFF’s 
selection as the most qualified offeror. 

• These alternative programs were a natural part of the 
negotiations between GEFF and GovGuam regarding price 
and, inherent in price, the scope of work (i.e., details about 
SSHS construction – design, space utilization, programming 
etc.). 
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There is no such thing as GEFF’s “Four New Proposals” 



• Core Tech says: “Unfair to allow GEFF to submit these four 
new proposals after DPW evaluated all proposals from all 
offerors and ranked all offerors.” 

• That argument is flawed.  GEFF’s alternative programs with 
associated price estimates ≠ Proposals to evaluate offeror 
qualifications (i.e., the proposals submitted by offerors on 
Nov. 20, 2015). 
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• RFP:  
• (1) all proposers submit proposals by deadline to convince the 

purchasing agency they are the most qualified offeror;  
• (2) purchasing agency reviews proposals to determine who is most 

qualified, and then ranks proposers (1st, 2nd, 3rd, etc.).  Price is not a 
factor in evaluating/determining who is the most qualified 
proposer.   

• (3) after ranking of all offerors, purchasing agency first negotiates 
solely with 1st ranked offeror as to price and work to be performed; 

• (4) If agreement can be reached with 1st ranked offeror, then 
contract is executed.  If not, the gov’t negotiates with 2nd ranked.  
And so forth…. 
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This is a Request for Proposal (RFP), not an Invitation for Bid (IFB) 



• In an IFB process: 

• There are no negotiations with bidders. 

• The gov’t provides inflexible specifications as to the particular 
product it wants to purchase, and invites potential bidders to 
bid. 

• All bidders submit their bid price by the deadline. 

• Bids are opened, and the bid is awarded to lowest responsive, 
responsible bidder.   
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Negotiating Price and Scope of Work  

in an RFP 

What governs? 
- The terms of the RFP 

-The Procurement Law 



Negotiating price and scope of work in an RFP:  What did the RFP 

say? 
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RFP § 2.0 at paragraph 4  

(RFP Addendum No. 6 at 2 (amendments to section 2.0), 

issued last year on Sept. 25, 2015) 

(CT Exh. 2, p.7) 
 

Once a firm is selected, a scope of work and fee estimate will 

be negotiated to perform the required services for Simon 

Sanchez High School. 



Negotiating price and scope of work in an RFP:  What does the 

procurement law say? 
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- 2 GAR Div. 4 § 3114 (l) 

§ 3114….. 
 
(l) Negotiation and Award of Contract. 
(1) General. The head of the agency conducting the procurement or a designee of such 

officer shall negotiate a contract with the best qualified offeror for the required services 
at compensation determined in writing to be fair and reasonable. 

(2) Elements of Negotiation. Contract negotiations shall be directed toward: 
(A) making certain that the offeror has a clear understanding of the scope of work, 
specifically, the essential requirements involved in providing the required services; 
… 
(C) agreeing upon compensation which is fair and reasonable, taking into account the 
estimated value of the required services, and the scope, complexity, and nature of such 
services. 
 



• Did “DPW Violate[] 2 GAR § 3114 When It Allowed GEFF To 
Submit Four New Proposals.” 

 

• Answer:  NO.  
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Conclusion 



Third Ground:  

Core Tech’s 1st Notice of Appeal 

3. “The Negotiating Team Did Not Have the Authority 
to Modify the RFP or to Accept GEFF’s New Proposal.” 

 

1st Notice of Appeal 
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#3. From Notice of Appeal, 6/23/16, p.5 



• The core of Core Tech’s claim (no pun intended) is that DPW was 
not allowed to modify Exh. A of the RFP in accepting GEFF’s 
negotiated alternative programs and price estimates to build SSHS.  

• Exh. A is part of the RFP, and is an 12-page general document 
entitled “Simon Sanchez High School Considerations” 

• Exh. A is a flexible “wish list” and outlines what the new high school 
should contain, e.g., # of classrooms, offices, etc.  

• Developed by SSHS Principal and Staff (Romero, Fernandez, Easter 
testimony & GEFF Exh. ll). No professional assistance in developing 
Exh. A. 
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Core Tech’s Third Ground is a variation of its Second Ground: 



Exhibit A to RFP (Addendum 6) 



• Called “Considerations” rather than mandatory 
“Requirements” 

• Intended to consist of flexible guidelines and general 
parameters, which would provide a basis from which the 
government and successful offeror could negotiate the final 
scope of work for construction of SSHS.  See RFP section 2.0 
(“Once a firm is selected, a scope of work and fee estimate 
will be negotiated…”); 2 GAR Div. 4 § 3114 (l) (1)-(2). 
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Exhibit A was flexible 



Exhibit A to the RFP contains “Considerations” 
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Jon Fernandez, GDOE Superintendent 

(Fernandez Decl., DPW Agency Report (7/11/2016), Exh. P) 

Exhibit A to the RFP was prepared by GDOE. As the title states it 
was intended to provide considerations, and not requirements, 
for the construction of Simon Sanchez High School. 



• Testimony supporting flexibility:   
– Jon Fernandez, GDOE Superintendent;  
– Romero (Exh. A was developed by SSHS Principal and staff) 
– Richard Inman, GEFF President 
– Sean Easter, GEFF Vice President (including negotiation meeting notes and records); 
– Elizabeth Concepcion Gayle, Setiadi Engineer/Project Manager; 
– Michael Hall Declaration (Fanning Howey). 
 
– Contrast flawed CT witnesses:  M. Makio (credible? – mistook Exh. A as having been developed with 

assistance of professional school planner); Ho Eun (testimony based on flawed personal views of “public v. 
private” procurements). 

 
• Conclusion: Exh. A was intended to consist of flexible guidelines and general parameters, which 

would provide a basis from which the government and successful offeror could negotiate the final 
scope of work for construction of SSHS.  See RFP section 2.0 (“Once a firm is selected, a scope of 
work and fee estimate will be negotiated…”); 2 GAR Div. 4 § 3114 (l) (1)-(2). 
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Testimony and the Record on flexible “Considerations” 



Exhibit A “Considerations” Gave DPW Flexibility to Negotiate an 

Efficiently Designed School  
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Negotiating Committee  Memo, p.2 (5/13/2016) 

(DPW Agency Report (7/11/2016), Exh. K) 

GEFF will design Simon Sanchez High School on the basis of the 
school considerations as shown in Exhibit A of the RFP with  
some changes in features to achieve appropriate right-sizing 
and correct space utilization. 

GEFF’s approach was to work closely with GDOE to design an efficient school.  
GEFF utilized the professional expertise of its team to develop an improved school design 
effective at meeting GDOE’s needs. 



• Right-sized number of English classrooms from 22 to 18.  The 
22 classrooms were excessive.  

• Right-sized auditorium from 700 (750) to 500 seats.  700 (750) 
seats was excessive and would result in an underutilized 
facility. 

 

(Easter testimony, and negotiation meeting notes; Negotiating 
Committee Memo) 
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Examples of Right-Sizing the Design for SSHS 



Fourth Ground:  

Core Tech’s 1st Notice of Appeal 

4. “The Offeror Must be Bondable and a [sic] 100% 
Performance and Payment Bond” 

 
1st Notice of Appeal 
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#4. From Notice of Appeal, 6/23/16, p.7 



• As DPW points out in its Agency Report (7-11-16), no bond is 
due at this time. 

• The RFP permits the prime contractor to obtain the 
performance and payment bond.  RFP §4.2.1.5 (as amended 
by RFP Addendum 6 at p.4 “Section 4.2 Amendments”) 

• GEFF’s prime contractor Hensel Phelps is bondable up to 
approx. $1 billion.  (Testimony of R. Inman, S. Easter, GEFF 
Proposal (available for OPA in camera). 

• Hensel Phelps is one of the largest general contractors in the 
U.S. 
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Core Tech’s Fourth Ground is Without Merit 



Back to the First Ground:  

1st Notice of Appeal 

“1. Core Tech’s Appeal Was Timely Filed.” 
 

1st Notice of Appeal 



Core Tech’s May 27, 2016 Protest Was  

NOT Timely Filed 

- The fundamental grounds for the protest – i.e., that price and scope of work 
were negotiated during contract negotiations – are founded upon the language 
of the RFP.   

- Core Tech’s protest is therefore untimely because it knew about such grounds 
long ago, i.e., upon issuance of the RFP (and its addenda) in 2015.  

- The May 27, 2016 protest was filed way beyond the 14-day protest period .  
Protests shall be in writing and shall be “filed within 14 days after the protestor 
knows or should have known of the facts giving rise thereto…. Protests filed 
after the 14 day period shall not be considered.”  2 GAR Div. 4 § 9101.  



Core Tech’s  

2nd Notice of Appeal 

OPA-PA-16-011 

August 10, 2016 
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2nd Notice of Appeal 



Quoted from 2nd Notice of Appeal: 

1. “Core Tech’s Appeal Was Timely Filed.” 

2. “The IDIQ Contract Envisions GEFF Circumvention of the 
$100M Cap In Violation of the RFP.” 

3. “DPW Failed to Maintain a Complete Procurement Record 
Required Under Guam Procurement Law.” 

 

 

There Are Three Grounds in Core Tech’s 2nd Appeal 



First Ground:  

2nd Notice of Appeal 

“1. Core Tech’s Appeal Was Timely Filed.” 

 
2nd Notice of Appeal 

More on timeliness later …  
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#1. From Notice of Appeal, 8/10/16, p.3 



Second Ground:  

2nd Notice of Appeal 

2. “The IDIQ Contract Envisions GEFF Circumvention 
of the $100M Cap In Violation of the RFP.” 

 

2nd Notice of Appeal 
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#2. From Notice of Appeal, 8/10/16, p.3 



• The proposed IDIQ contract (negotiated, but not yet fully 
executed – e.g., AG and Governor have to sign) itself 
incorporates by reference the RFP and makes it part of the 
contract.   

• The RFP itself and all of its attachments, amendments, and 
addenda are “made part” of the IDIQ contract.  IDIQ Contract, 
§ V.   

• Section 3.1 of the IDIQ therefore cannot be read or 
interpreted to “violate” the RFP, as Core Tech contends, 
because the RFP is part of the IDIQ.   
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Whether the IDIQ violates the terms of the RFP with regard to a so-

called “$100 million cap” is a non-issue. 



• Testimonial examples:  Benavente, Taijeron, Inman, Easter. 

• Again, this is a non-issue. Core Tech is inventing issues where 
there are none.    
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In any event, the Government and GEFF have acknowledged the 

$100 million cap. 



Third Ground:  

2nd Notice of Appeal 

3. “DPW Failed to Maintain a Complete Procurement 
Record Required Under Guam Procurement Law.” 

 

2nd Notice of Appeal 
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#3. From Notice of Appeal, 8/10/16, p.7 



• Core Tech claims that DPW purportedly does not have (1) a log of 
communications, and (2) “sound recordings” of negotiations (5 GCA 
§ 5249).  

• The 5,000-page procurement record (including all supplements) as 
it currently exists is replete with drafts, communications, minutes of 
meetings, evaluations, and a detailed memorandum of negotiations 
between the Government and GEFF. 

• DPW states that the communications log can and will be completed 
prior to certification of the record and the award of the IDIQ.  
(Agency Report 8-23-16, pp. 6-7).  Core Tech’s protests have stayed 
the procurement thus far.  Certification of procurement record is 
usually done right before submission of contract to AG for review. 
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Core Tech’s Third Ground Should be Rejected  



• Section 5429(b) only requires a “log of all communications between 
government employees and any member of the public, potential bidder, 
vendor or manufacturer which is in any way related to the procurement” 

– Does not require a log of communications between, for example, the government 
employees and: 

• Other government employees and officials; 
• Potential proposers for an RFP (as opposed to “potential bidders”); 
• Actual proposers (as opposed to “actual bidders”); 
• The most qualified proposer. 

– In any event, under terms of the RFP, questions from public must be “in writing” and all 
communications addressed to the designated single-point-contact (i.e., Mr. Calanayan).  
(RFP sections 2.3.1 (questions in writing), 3.2 (single point of contact) – CT Ex. 2, pp. 8 & 
14.) 

– Calanayan testimony (10/3/16) – He is able to create a log.  He can recommend 
certification of record.  DPW’s practice was not to do sound recordings.  Changed only this 
year around April/May when sound recordings were discussed with other AAG in context 
of a different procurement. 

October 7, 2016 49 

The “Log” is only for certain communication

  



• Both the original text of the statute (P.L. 18-44) and the 
published version under 5 GCA § 5249, can be read to require 
sound recordings only for “pre-bid conferences” 

• Until late spring 2016, DPW’s practice was to not do “sound 
recordings” of negotiation meetings.  (Calanayan testimony 
10/3/16). 

• GDOE’s practice is to not do sound recordings.  (Romero 
testimony 9/15/16). 
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“Sound Recordings” Are Not Mandatory 



5 GCA § 5249 (Compiler of Laws, published version) 
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5 GCA §5249 

Each procurement officer shall maintain a complete record of 
each procurement.  The record shall include the following: 
…. 
 

(c) Sound recordings of all pre-bid conferences; negotiations 

arising from a request for proposals and discussions with 
vendors concerning small purchase procurement…. 



Guam P.L. 18-44 (original text) 
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P.L. 18-44, § 16 

Each procurement officer shall maintain a complete record of 
each procurement.  The record shall include the following: 
…. 
 

(c) Sound recordings of all pre-bid conferences, negotiations 

arising from a request for proposals and discussions with 
vendors concerning small purchase procurement…. 



Why the semicolon in the published version?  This was most 

likely a typographical correction, not a typographical error. 
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1 GCA § 1606(g) 

In preparing the Guam Code Annotated, the Guam 
Administrative Rules and Regulations, court reports and other 
publications of the Office, the Compiler of Laws may:  
 
….  
 
(g) Correct manifest clerical errors or typographical errors. 



Bill No. 743 (LS) (18th Guam Legis.) 

Bill No. 743 (LS) 

(See GEFF Comments (9-2-16) on  

Agency Report, at pp. 6-7 & Exhs. 1-2) 

The process of procurement shall be documented at each step 
of the process, regardless of the manner of procurement 
authorized for the particular goods or services to be delivered 
to the government.  
 
(a) All pre-bid conferences shall be tape recorded and a 
transcript of the tape recordings shall be made available to any 
member of the public who requests it within ten (10) days of 
the pre-bid conference.  
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Bill 743 (LS) 
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“Pre-bid conferences” do not apply to RFPs. 

• “Pre-bid conferences” occur only in an Invitation for Bid 
(IFB) process, and not an RFP.   
 

• The Guam Procurement Regulations distinguish between 
“pre-bid conferences” in the IFB process, and “pre-
proposal conferences” in an RFP process.  See 2 GAR Div. 4 
§ 3109 (g)(4) (explaining “pre-bid conferences” in the IFB 
process), § 3114 (g) (explaining “pre-proposal 
conferences” in the RFP process). 



October 7, 2016 57 

Documentation and the Procurement Record 

• The voluminous 5,000 + page procurement record consists of items including the 
following (not exhaustive) (see complete Procurement Record Indices):  
o “Logs of Distribution” (Tabs 5, 7); 
o “Minutes or Summary of Pre-Submission Conferences…”  (Tab 6); 
o “Logs of Attendees of Pre-Submission Conferences…” (Tab 7); 
o “Written Questions from Bidders or Offerors…” (Tab 8); 
o “Any and All Communications from or to Anyone Concerning Any Part of ITB or 

RFP” (Tab. 17) 
(Tab references are from Procurement Record filed 7-1-16) 
 

• Sufficient documentation and notes of meetings during negotiation period with 
GEFF which documented negotiation process:  At least 18 meetings were held.  
(Easter Testimony & GEFF Exhs. w-bbb.)     

 
 

 



Back to First Ground:  

2nd Notice of Appeal 

“1. Core Tech’s Appeal Was Timely Filed.” 

 
2nd Notice of Appeal 



Core Tech’s July 15, 2016 Protest Was  

NOT Timely 

- Both grounds are untimely. 

• The “$100 million cap” ground is based on the language of the RFP and Public Laws 32-120 
and 32-121, as well as section 3.1 of the proposed IDIQ. 

• Core Tech claims it only received a copy of the IDIQ on July 1, 2016 when DPW responded 
to its June 14, 2016 Sunshine Act request.  However, Core Tech knew as early as May 13, 
2016 that such a contract existed when it received DPW’s Notice of Intent to Award.  

• As to the procurement-record grounds, Core Tech could have inspected the procurement 
record well before July 1, 2016.  It only asked for copies of the Procurement Record on 
June 14, 2016, over a month after it received the Notice of Intent to Award on May 13, 
2016. 
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May 13, 2016 Notice of Intent to Award 



• Guam’s Sunshine Act permits any member of the public to request inspection of a public document.  5 GCA § 10103.   

• Core Tech delayed and waited more than 30 days after it received the May 13, 2016 Notice of Intent to Award – i.e., 
until June 14, 2016 – to make a request to DPW under the Sunshine Act.  DPW responded on July 1, 2016.  Core Tech 
filed its (3rd) protest on July 15, 2016. 

• Core Tech was clearly able to make a Sunshine Act request much earlier and it should have done so.  Previously, Core 
Tech made a Sunshine Act request to DPW on January 4, 2016 (GEFF Ex. u) based on a letter it received just 11 days 
earlier, on December 24, 2015 (DPW Ex. U-2).  (Ho testimony, 10/3/16). 

• This untimeliness applies to the procurement-record grounds for its protest (i.e., the communications log, and sound 
recordings), as well as the “$100 million cap” grounds.  Core Tech requested copies of the “procurement record” in its 
June 14, 2016 letter. (CT Exh. 16.)  

• Because Core Tech could have made its request well before June 14, and DPW would have responded sooner than July 
1, 2016, Core Tech “should have known” of the facts constituting the basis of its protest prior to July 1, 2016.   For 
example, if Core Tech has requested copies within 11 days after May 13, 2016 – i.e., by May 24, 2016 – DPW would 
have responded by June 10, 2016, and Core Tech should have filed its protest by June 24, 2016.  

• The law says that procurement protests shall be “filed within 14 days after the protestor knows or should have known 
of the facts giving rise thereto… Protests filed after the 14 day period shall not be considered.”  2 GAR Div. 4 §9101.   

• Core Tech’s protest was therefore untimely.   TIMELINESS IS JURISDICTIONAL – It cannot be waived or conceded by 
any party, including the Govt. 
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Guam’s Sunshine Act  (5 GCA § 10103)  
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Core Tech’s June 14, 2016 Sunshine Act Letter (CT Exh. 16.) 



Core Tech’s Belatedly-Raised and Improperly-

Raised Issues Are Beyond the OPA’s 

Jurisdiction 
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Core Tech whittled down its original 11 issues to… 

Core Tech’s 
List of Issues 
as of 8-29-16 
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... Only Six issues (6). 

Core Tech’s Hearing 
Brief, as of 9/2/16 



The OPA Rules Provide: 

2 GAR Div. 4 § 12104(b) 

The written Appeal [to the OPA] shall be 

in substantially the same format as 

Appendix A to this Chapter, and include at 

a minimum the following: … (2) … A 

concise, logically arranged, and direct 

statement of the grounds for Appeal;…. 



• Core Tech never raised this meritless “issue” (re: Mr. EJ Calvo) 
in any of its notices of appeal filed June 23, 2016, and August 
10, 2016 

• Moreover, at the hearing, Core Tech abandoned this issue.   

• The issue is therefore not within the OPA’s jurisdiction. 

• ALL OTHER ISSUES NOT MENTIONED IN CORE TECH’S 
NOTICES OF APPEAL ARE COMPLETELY OUTSIDE THE SCOPE 
OF THE OPA’S JURISDICTION. 

• They must all be disregarded and dismissed. 
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The last issue # 6 (letter “F”) is improper, as well as all other issues belatedly 

and improperly raised by Core Tech in its filings and during the hearing 



• The initial SSHS “cost estimate” 
o Impermissible for GovGuam to evaluate costs – “the government will not 

evaluate the cost estimate for [SSHS] even if it is still required to be 
submitted”  (CT Exh. 2, p 50).   

o Cost is not part of the evaluation factors of the RFP.  (CT Exh. 2, p. 48) 

o If “cost estimate” had been evaluated, this would have violated the RFP.  

• There was no finding made by the Govt that any proposer was 
non-responsive.  If any proposer is aggrieved by that, it must 
first protest to DPW and get a decision on that protest.  
Remedy is to file new appeal to OPA.   
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The contents of proposals submitted on Nov. 20, 2015 is NOT 

properly before the OPA 



 

 

THE OPA SHOULD DENY BOTH OF  

CORE TECH’S APPEALS (OPA-PA-16-007 & OPA-PA-16-011) 
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CONCLUSION  



Guam Educational Facilities Foundation Inc.  

THANK YOU  

 

 
A   P R O F E S S I O N A L   C O R P O R A T I O N 

Calvo Fisher & Jacob LLP 
Guam   Saipan   San Francisco 




