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OFFICE OF THE PUBLIC AUDITOR

EXECUTIVE SUMMARY

Department of Public Works Commercial Tipping Fees
Report No. 07-08, August 2007

This report presents the results of our performance audit of the Department of Public Works
(DPW) Commercial Tipping Fees. The audit was initiated at the request of the DPW Director,
and in response to a recommendation made in the Public Utilities Commission (PUC) Solid
Waste Management Focused Audit Report and Recommendations, issued in August 2006 by
the Georgetown Consulting Group (GCG).

We found that commercial tipping fees were not properly applied, billed, and collected. DPW
and the Department of Administration (DOA) did not issue timely billing notices and did not
collect on past due accounts. Although DOA attempted to establish a memorandum of
understanding outlining billing and collection fees responsibilities, the agreement was not
finalized. DPW and DOA each assumed the other was collecting commercial tipping fees. As
a result, the following deficiencies were identified:

> Inefficient billing and collection processes.

o $3.6 million in commercial tipping fee receivables as of January 31, 2007,
of which $2.4 million or 65% are over 120 days old. One commercial
hauler, whose business was purchased by another commercial hauler in
2004, still owed $1.3 million, representing more than half of the
receivables over 120 days.

0 $484,416 in receivable discrepancies occurred due to the lack of
reconciliation by commercial haulers with DOA records.

0 $46,124 in receivables from other commercial haulers (OCH) were not
being monitored as of January 31, 2007.

» Commercial haulers continue to utilize the Ordot Dump (Dump) due to DPW’s
inability to aggressively collect from delinquent commercial haulers.

> An estimated $4 million in revenues from October 2003 to January 2007 was lost due
to DPW’s inability to provide service to approximately 12,000 residential customers.

» Undetermined amount in government revenues since 1997 was lost due to an
inoperable weigh scale.

» Undetermined amount in government revenues was lost due to the lack of procedures
to develop a database to bill and collect from government agencies that utilize the
Dump.

» The lack of service agreements or contracts for the collection and disposal of solid
waste (i.e., contract provisions to include a service period, service rates, the right to
audit, etc.) has left DPW without a means to enforce penalties such as denying access
to the Dump to commercial haulers due to non-payment and noncompliance.

» Approximately $43,470 in tipping fee revenues from April 2006 to January 2007 was
lost due to payment exemptions to all village Mayors.
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Inefficient Billing and Collecting Processes

In our testing, we found that as much as 43 business days lapsed from the time DPW issued a
commercial hauler a field invoice to the time DPW delivered the field invoice to DOA for
data-entry into the AS400 system for billing. Another 11 to 28 business days are added to the
billing process since DOA hand delivers official billing notices to commercial haulers due to
staff shortages.

Because of billing and collection deficiencies at DPW and DOA, delinquent commercial
haulers have continued to utilize the Dump to the detriment of the government of Guam’s
fiscal condition. The General Fund has subsidized DPW’s SWM operations. In April 2007,
DPW began coordinating with the Office of the Attorney General (OAG) in an effort to
collect from delinquent commercial haulers.

Inoperable Weigh Scale

Since DPW’s weigh scale became inoperable in December 1997, commercial haulers are
charged tipping fees based on volume instead of weight. Despite being required by the Guam
Environmental Protection Agency to obtain a weighing scale in 1999 and again in 2005, DPW
continues to charge tipping fees in this inefficient manner. We were unable to determine the
amount in government revenues lost since 1997 due to an inoperable weigh scale.

Estimated 12,000 Unserviced Residential Customers

Between October 2003 and January 2007, we estimated that $4 million in government
revenues were lost due to approximately 12,000 residential customers who may not have been
billed or not provided services.

Residential Customer Serviced by Commercial Haulers

Prior to May 2007, DPW and PUC were unclear whether commercial haulers were
responsible for collecting and remitting the required monthly $10 tipping fees collected from
residential customers serviced by commercial haulers. However, OAG’s May 2007
memorandum stated, “The billing is to be done by the hauler and the collecting is to be done
by the hauler... this means that the hauler is not entitled to retain the [$10] residential
[tipping] fees, which they have collected beyond the 60 days.”

Lack of Service Agreements with Commercial Haulers

DPW did not enter into contracts for the collection and disposal of solid waste. Contract
provisions such as establishing a service period, service rates, billing disputes, payment
applications, the right to audit, etc. would have provided DPW a means to enforce penalties
(i.e., denying access to the Dump) on commercial haulers due to nonpayment and
noncompliance.

Other Deficiencies
Other deficiencies include:

> No established payment terms and instructions (to include account numbers and
billing notice numbers when making payments for proper credit) on monthly-
generated official commercial billings.

» No developed waste collection district plan as mandated by P.L. 26-99 until May
2007. DPW completed the plan, but has yet to issue a solicitation of interest to obtain
feedback for a refined district plan invitation for bid.

2



» Lax internal controls over cash collections from self-hauling customers at the Dump.

SWM as a Public Corporation

OPA concurs with PUC’s rationale to convert the SWM division into a separate public
corporation, under the auspices of the Consolidated Commission on Utilities. The proposed
realignment will more accurately determine the total costs to operate a waste management
system (i.e., collection and disposal of solid waste, closure of the dump, and development of a
new sanitary landfill). However, legislation to affect the realignment has not been introduced
to the Guam Legislature as of the date of this report.

Recommendations

Because of the existing General Fund cash deficiency, DPW should immediately take
aggressive collection action by restricting access to the Dump for commercial haulers who are
delinquent beyond 60 days.

To address the billing and collection problems, we recommend that DPW and DOA begin
coordinating the transfer of the commercial billing and collection functions (i.e. data-entry,
billing, and delivery). DPW should establish internal controls (checks and balances) and
segregation of duties within the billing process to reduce the opportunities for one person to
both perpetrate and conceal fraud. DOA should issue and record credit memos and conduct
periodic reviews of billing transactions to ensure proper controls are in place. Both DPW and
DOA concurred and supported the transfer of the billing function of commercial tipping fees
from DOA to DPW.

Other recommendations include secure a weigh scale under a proper procurement process,
work with the OAG in aggressively collecting past due commercial tipping fee accounts and
finalize a proposed service contract agreement, and establish government tipping fee charge
accounts to bill government entities.

Management Response

A draft report was transmitted to DPW, DOA, and the PUC. The DPW Director concurred
with the audit recommendations and submitted its plan of action to address the audit
recommendations. The DOA Director concurred with the recommendation to transfer the
commercial billing and collection function to DPW.

The PUC Chairman submitted a response stating that the audit report adds convincing
evidence that critical structural change is needed for the government of Guam to meet its
responsibilities under the Consent Decree in District Court of Guam Civil Case 02-22. GCG
also provided a response and addressed certain matters regarding DPW’s escrow funds, the
lack of legislative provisions for establishing late payment penalties, monitoring commercial
haulers’ customers, contract agreements, and mayors allowing residents to bring their solid
waste to them for disposal. We have amended the report to address their concerns.
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Introduction

This report presents the results of our performance audit of the Department of Public
Works (DPW) Commercial Tipping Fees. The audit was initiated at the request of the
DPW Director, and in response to a recommendation made in the Public Utilities
Commission’s Solid Waste Management Focused Audit Report and Recommendations,
issued in August 2006 by the Georgetown Consulting Group (GCG).

The audit objective was to determine whether government of Guam commercial tipping
fees were consistently and properly billed and collected. For the purpose of this report,
commercial tipping fees (tipping fees) are the disposal fees billed to commercial solid
waste generators for disposing waste at the Ordot Dump (Dump) charged by volume and
compaction rates, compacted or un-compacted.

The audit scope, methodology, and prior audit coverage are detailed in Appendices 2 and 3.

Background

Legislation Governing Tipping Fees

Public Law (P.L.) 24-272, passed in October 1998, created the Solid Waste Operations
Fund (SWOF), a special revenue fund of the government of Guam. Tipping fees collected
from residential, commercial, and government generators are deposited into the SWOF, a
financing source for the operations of the Solid Waste Management (SWM) division of
DPW. The Department of Administration (DOA) performs the accounting for the SWOF.

P.L. 25-93, passed in December 1999, mandated the following:

e Section 8(2), commercial haulers shall remit tipping fees paid by their customers from
the prior month to the government by the 20™ day of the following month.

e Section 9(1), commercial collectors shall provide 30 days written notice of termination
and the effective date of service termination to accounts that have not paid their tipping
fees within 60 days of billing. Commercial haulers shall provide DPW written notice of
any commercial account that has not paid their tipping fees within the 30-day notice of
termination.

e Section 9(2), commercial haulers shall not pick up any solid waste from terminated
customers, or commercial haulers shall be liable for the payment of tipping fees
incurred from continued service. DPW shall notify in writing all commercial haulers of
all business or government accounts that are restricted from collecting services for non-
payment.



e Section 9(3), DPW shall collect all past due unpaid tipping fees from residential,
business or government generators who have not paid their tipping fees. Commercial
haulers shall not be liable for past due unpaid tipping fees of its customers.

Additionally, there are rules and regulations for solid waste collection, disposal, and
processing promulgated by DPW set forth in P.L. 24-313, which also govern the collection
of various tipping fees.

Department of Public Works (DPW) Involvement

DPW is a line agency under the Executive Branch, established by P.L. 1-88 and enacted in
1952. DPW s responsible for overseeing the construction, maintenance, rehabilitation,
repair or demolition of public facilities of the government of Guam.

The Solid Waste Management (SWM)
section within DPW’s Operations
Division is responsible for providing a
safe and healthy environment through
the collection and disposal of trash and
other debris on island, and ensuring
compliance with the Ordot Consent
Decree requirements for the Dump’s
closure and new landfill operation.
SWM is charged with the management
of billing and collection of residential
and commercial tipping fees.

o ] Image 1: Department of Public Works Office in Tamuning, Guam.
Tipping fees are comprised of

commercial, government, and residential tipping fees, including self-drop fees for the
disposal of solid waste. In fiscal year (FY) 2007, SWM had a personnel budget of $3.1
million and is staffed by 89 employees. Of the 89 employees funded by the SWM division,
nine are detailed to another division.

Public Utilities Commission (PUC) Oversight

PUC regulates the rates impacting the Guam Power Authority (GPA), Guam Waterworks
Authority (GWA), and DPW Division of SWM. PUC also has the authority to examine the
financial condition of these entities. PUC is governed by seven commissioners who serve
six-year terms by appointment of the Governor and confirmation by the Legislature.

P.L. 28-56, passed in June 2005, authorized PUC to establish commercial, government and
residential tipping and user fees to fund the activities of SWM, the Ordot Consent Decree,
and for the closure of the Dump. Effective November 1, 2005, the current interim tipping
fee rates set by PUC are as follows:



Tipping Fee Description Rate

Residential $10/month
Compacted $20/cubic yard (cyd)
Uncompacted $5/cyd
Self-Drop (over 3 cyd) $5/cyd
Self-Drop (under 3 cyd) $2.50/cyd

According to GCG management response, the PUC ordered DPW to deposit portion of fees
from the increases in tipping fees into an escrow account in October 2005. The escrow
funds may only be released upon order of the PUC. However, P.L. 28-150 granted the
Governor the power to borrow funds from the SWOF and other non-exempt special funds.
These escrow funds might not be available even if expenditure from such funds is
authorized by the PUC.

Department of Administration (DOA) Performs Billing of Tipping Fees

With the establishment of the SWOF, DOA has been responsible for the processing of
commercial tipping fees billings, data-entry into the AS400 financial system, and delivery
of monthly billings to commercial haulers since August 1999.



Results of Audit

Commercial tipping fees were not properly applied, billed, and collected. DPW and DOA
did not issue timely billing notices and did not collect on past due accounts. Although DOA
attempted to establish a memorandum of understanding outlining billing and collection fees
responsibilities, the agreement was not finalized. DPW and DOA each assumed the other
was collecting commercial tipping fees. As a result, neither DPW nor DOA collected past
due tipping fees. Because of DPW’s inability to properly apply, bill, and collect
commercial tipping fees, the General Fund (GF) continues to subsidize SWM operations to
the detriment of the government’s fiscal condition. The following deficiencies were
identified:

Inefficient Billing and Collection System

e Of the $3.6 million in commercial tipping fee receivables as of January 31, 2007, $2.4
million or 65% were over 120 days old. One commercial hauler whose business was
purchased by another commercial hauler in 2004 still owed $1.3 million, representing
more than half of the receivables over 120 days.

e $484,416 in receivable discrepancies occurred due to the lack of reconciliation by
commercial haulers with DOA records.

e $46,124 in receivables from other commercial haulers (OCH) were not being monitored
as of January 31, 2007.

e Lack of payment terms and instructions (to include account numbers and billing notice
numbers when making payments for proper credit) on monthly-generated official
commercial billings.

Inoperable Weigh Scale

Since DPW’s weigh scale became inoperable in December 1997, commercial haulers are
charged tipping fees based on volume instead of weight. Despite being required by the
Guam Environmental Protection Agency to obtain a weighing scale in 1999 and again in
2005, DPW continues to charge tipping fees in this inefficient manner. The amount in
government revenues lost since 1997 due to an inoperable weigh scale is undetermined.

Unserviced Customers

e Between October 2003 and January 2007, we estimated that $4 million in government
revenues were lost due to approximately 12,000 residential customers who may not
have been billed or provided services.

e Approximately $43,470 in tipping fee revenues from April 2006 to January 2007 were
lost due to exemptions to village Mayors.

e Undetermined amount in government revenues was lost due to the lack of procedures to
develop a database to bill and collect from government agencies that utilize the Dump.



Residential Customers Serviced by Commercial Haulers

DPW and PUC were unclear whether commercial haulers were responsible for collecting
and remitting the required monthly $10 tipping fees collected from residential customers
serviced by commercial haulers. However, in May 2007 the OAG issued a memorandum
stating that “The billing is to be done by the hauler and the collecting is to be done by the
hauler... this means that the hauler is not entitled to retain [$10] residential tipping fees,
which they have collected beyond the 60 days.”

Lack of Commercial Service Agreements

The lack of service agreements or contracts for the collection and disposal of solid waste
(i.e., contract provisions to include a service period, service rates, the right to audit, etc.)
has left DPW without a means to enforce penalties such as denying access to the Dump to
commercial haulers due to non-payment and noncompliance. According to GCG’s
management response, there is no authorization in law requiring commercial haulers to
enter into such agreements. However, we disagree, as it appears inconsistent with P.L. 24-
313.

Other Matters

e Not developing a waste collection district plan as mandated by P.L. 26-99 until May
2007. DPW completed the plan, but has yet to issue a solicitation of interest for the
development of a residential collection district plan invitation for bid (IFB).

e Lax internal controls over cash collections from self-hauling customers at the Dump.

To correct these deficiencies, we made several recommendations to improve the overall
commercial tipping fees process, including the recommended transfer of the commercial
billing function from DOA to DPW. The transfer should mitigate delays in the production
and delivery of billings, immediately address billing and collection discrepancies, and
regularly follow-up on past due accounts. To maintain appropriate checks and balances,
DOA Division of Accounts should be the responsible party to issue and record credit
memos, and should conduct periodic reviews of the billing transactions. We suggest the
full transition take effect by October 1, 2007. Other recommendations include securing a
weigh scale through the proper procurement process.



Inefficient Billing and Collection System

Pursuant to P.L. 25-93, Section 8, tipping fees for business or government generators that
have their solid waste collected by commercial collectors shall be collected by commercial
collectors and remitted to the government of Guam by the 20" day of the following month.

Best practices recommend that billing notices indicating payment terms be sent to
customers at least monthly or in some cases, as often as weekly. The payment system
should have the ability to automatically apply payments and credits/debits to a specific
charge or multiple invoices. Further, procedures should exist to address the recording of
receivables, collection, and follow-up on delinquent accounts in a timely manner.

We found that DPW and DOA did not issue timely billing notices and did not make efforts
to collect on past due accounts. Although DOA attempted to establish a memorandum of
understanding outlining responsibilities for the billing and collection of commercial tipping
fees as mandated in P.L. 25-93, the agreement was not finalized. DPW and DOA each
assumed the other was collecting commercial tipping fees.

Deficient Billing Process

In our review of the billing cycle, we found several inconsistencies with how Solid Waste
Tipping Fees field invoices (field invoices) are being processed. SWM technicians
manually prepare and issue field invoices to commercial haulers upon entering the Ordot
Dump (Dump). These field invoices consist of four copies. One copy is given to the
HETEES haulers. SWM technicians deliver the
4 ’ other three copies to the DPW Customer
Service Office the following business day.

Upon receipt, a DPW Customer Service
representative reviews the field invoices to
ensure that they are sequentially numbered
and calculated, then files one copy for
DPW record. However, we found no
" evidence of a supervisory review over the
- field invoices as no supervisory signatures

Image 2: SWM satellite office at the Ordot Dump'Where L . . . .
DPW manual charge invoices are prepared. indicated that field invoices were reviewed

and examined.

Instead of making notation of missing field invoices during a numerical check for timely
billing, DPW holds all field invoices until the batch is numerically complete before
delivering them to DOA. This practice is inefficient because it causes billing delays. For
instance, on November 1, 2005 DPW issued field invoice no. 103994 and delivered the
field invoice to DOA on December 29, 2005. By then 43 business days had already lapsed
from the time DPW issued the field invoice to the commercial hauler to the time the field
invoice is delivered to DOA for data-entry into the AS400 system for billing. See Table 1
for more examples.



Table 1: Commercial Field Invoices Cycle at DPW

Field Date Field Date Field Business Days Lapsed
Invoice Invoice Issued by Invoice Received from DPW Issuance to
Number DPW SWM by DOA DOA Receipt of Invoices
103994 1-Nov-05 29-Dec-05 43
105633 4-Nov-05 29-Dec-05 39
106085 16-Nov-05 29-Dec-05 31
103837 27-0Oct-05 14-Nov-05 11

DPW did not prepare a breakdown of the field invoices issued to each commercial hauler.
The detailed breakdown should aid in processing field invoices more timely and assist in
the reconciliation of DPW and DOA billing records. DPW should reconsider to include a
summary of the number of field invoices issued to each commercial haulers and a listing of
missing field invoices as part of its transmittal to DOA.

DPW delivers the two remaining copies of the batched field invoices to DOA for data-entry
into the AS400 system for official billings. Both copies remain at DOA. The AS400
system automatically calculates the amount based on predetermined rates of tipping fees
built into the system. A tipping fee billing information form that summarizes transactions
(i.e., date, manual tipping fee invoice numbers, plate numbers, volume, compaction ratio,
and amount) within a billing period is attached to the official billing notices generated.

The billing notices are, then, hand delivered once a month by DOA to the commercial
haulers. The process adds another 11 to 28 business days to the billing cycle since there are
only two DOA staff members overseeing the process of commercial tipping fees.

The monthly-generated commercial billing notices neither indicates the payment terms nor
instruct commercial haulers to include account number and billing notice numbers when
making payments for proper credit. However, discrepancies with billing notices are the
responsibility of the commercial haulers. Most billing notices allow a limited time to
dispute discrepancies, otherwise the billing is deemed correct. Because commercial haulers
do not inform DOA how payments are to be applied, the payments are on a first in first out
basis, which is the normal payment process.

We noticed that DOA billings to commercial haulers, although received late, were billed as
of the beginning of the month or of the following month. For instance, on November 16,
2005 DPW issued field invoice no. 106085, but did not deliver the field invoice to DOA
until December 29, 2005. However, DOA dated the billing notice for December 1, 2005,
20 business days before DOA actually received the field invoice for data processing. The
billing notice was, then, delivered to the commercial hauler on February 1, 2006. See
Table 2 for illustration.



Table 2: Commercial Tipping Fees Billing Cycle at DOA

Date Field Delivery of Business Days
Field Tipping Invoices Official Billings by DOAto  Lapsed from DOA
Invoice Fee Invoice  Received by Billing the Commercial Receipt to Billing
Number Issued DOA Date Haulers Delivery
112368 19-Apr-06 2-May-06 1-May-06 9-Jun-06 28
106085 16-Nov-05 29-Dec-05 1-Dec-05 1-Feb-06 24
103837 27-Oct-05 14-Nov-05 1-Nov-05 29-Nov-05 11

To correct these deficiencies, we recommend that DPW and DOA establish procedures to
indicate a billing and payment cycle for commercial haulers, such as twice a month. DPW
and DOA should offset payments against older receivables if commercial haulers fail to
indicate how the payments should be applied.

We have also outlined some best practices that would facilitate a more effective and
efficient billing process. See Appendix 4. These best practices, if applied by DPW, should
strengthen and improve the efficiency of the billing cycle for commercial tipping fees.

Lack of Collection Follow-Up

P.L. 25-93 mandated DPW to collect all unpaid tipping fees that are past due from
residential, business, or government generators who have not paid their respective tipping
fees. In addition, the law specified that commercial haulers shall not pick up any solid
waste from terminated customers, or the commercial haulers shall be liable for tipping fees
incurred from the continued service.

According to best practices, a collection process requires constant attention. A well-
managed accounts receivable function continually seeks new ways for improvement, which
can boost cash flow and expand working capital. Procedures should exist to address the
recording of receivables, collection, and follow-up on delinquent accounts in a timely
manner.

No follow-up efforts were made by either DPW or DOA to ensure that commercial tipping
fees were remitted timely. Because we were not allowed access to commercial tipping fee
records maintained by commercial haulers, we were not able to verify whether all
payments received from customers serviced by commercial haulers as prescribed by P.L.
25-93 were remitted to the government of Guam.

As of January 31, 2007, we determined that commercial tipping fees had receivables
totaling $3.6 million, of which $2.4 million or 65% were over 120 days past due. See
Table 3 for details.

! Best Practices for Accounts Receivables, Credit, and Collections Management by Global Best Practices of
PricewaterhouseCoopers; Best Practices: Receivable, Credit, and Collection; and University of Mississippi
Accounts Receivable Process.



Table 3: AS400 System Recorded Commercial Gross Accounts Receivable
Aging Report as of January 31, 2007

Commercial | 120 days Total per
Hauler Current | 30days 60 days & over Hauler

1 $182,050 | $166,235 [ $171,820 | $178,770 | $ 767,536 $1,466,411

2 $ 93,190 | $ 81,740 | $ 86,540 | $ 82,420 [ $ 87,140 $ 431,030

3 $ 18500 | $ 14555 | $ 14,610 | $ 16,945 [ $ 189,008 $ 253,618

4 $ 43,210 | $ 40,180 | $ 39,730 | $ 38,205 [ $ 19,787 $ 181,112

5 $ 1400 ($ 2675 |$ 2250 [ $ 3850 | $ 3,275 $ 13,450

62 $ - $ - $ - $ - $ 1,286,732 $ 1,286,732

Total: $338,350 | $305,385 | $314,950 | $320,190 | $ 2,353,478 $ 3,632,353
Percentage: 9% 8% 9% 9% 65% 100%

Disputed $1.3 Million Receivables

Of the $3.6 million in receivables, $1.3 million or 35% is owed by Commercial Hauler 6
(in Table 3) whose business assets were purchased by Commercial Hauler 2 in January
2004. Correspondences in 2005 between DPW and the Commercial Hauler 2’s legal
counsel revealed that Commercial Hauler 2 was not responsible for Commercial Hauler 6°s
debts.

In an attempt to clear this issue, the DPW Director requested assistance from the former
Attorney General (AG) in October 2005 on how to handle the dispute and resolve this
matter within the confines of the law; however, DPW did not receive a response from the
former AG regarding this request. In April 2007, the DPW Director referred the matter to
the new AG. Subsequently, a civil suit® was filed by OAG in the Superior Court of Guam
in July 2007 against Commercial Hauler 6 for failure to pay past due tipping fees.

Commercial Haulers Noncompliance with Law

P.L. 25-93 outlines commercial haulers’ responsibilities and reporting requirements for
commercial tipping fees. We found that commercial haulers did not comply with the
mandates of the law (see Table 4). We recommend that DPW restrict access to the Dump
for commercial haulers with receivables beyond 60 days and who failed to comply with the
reporting requirements of P.L. 25-93.

Table 4: Commercial Haulers’ Responsibilities and Reporting Requirements

DPW DOA

Provision
Response Response

Section

Requirement

Commercial and government collectors shall
provide the Department of Public Works the
compaction ratios of all equipment used to
haul solid waste to the landfill to insure the
accurate assessment of tipping fees for
compacted trash.

Business and
Governmental
Tipping Fees

1(c) No * No

2 Commercial Hauler 6 was not reviewed as it was bought by Commercial Hauler 2 in January 2004.

¥ Civil Case No. 833-07.

* The commercial haulers provided information, but were incomplete, i.e., roll-off containers and new vehicles they
purchased.




Section

Provision

Requirement

DPW

DOA

Generators for
Non-Payment

Commercial collectors shall provide thirty
(30) days written notice of termination, and
the effective date of service termination of

Response

Response

within the thirty (30) day notice of
termination.

9(n)(1) | Termination of X i . . No No
. collecting services, to their respective
Collecting hat h id their tipoing f
Services to accounts that have not paid their tipping fees
BUSi within sixty (60) days of billing.
USINESS, q Commercial collectors shall provide DPW
Governmentand | \ritten notice of any commercial generator
Residential account that has not paid their tipping fee No No

Lack of Accounts Receivable Reconciliation

Accounts receivable reconciliation is fundamental to ensure that errors and inconsistencies
requiring corrections are made timely to billed accounts. Reconciliation should be
performed by an employee who is independent from and not directly responsible for
calculating the billings or recording transactions.

According to DPW and DOA accounting staff, no reconciliation of commercial tipping fee
receivables occurred between DOA commercial tipping fees records and commercial
haulers’ records. As such, we issued confirmation letters to the five largest commercial
haulers to obtain information on their accounts payable to the government of Guam. Four
of the five commercial haulers sent responses.” When compared to DOA commercial
tipping fee receivables to the confirmations submitted by the commercial haulers, we noted
discrepancies of $484,816 for all three commercial haulers. See Table 5 for details.

Table 5: AS400 Recorded Receivables vs. Commercial Haulers’ Confirmations

Commercial DOA Recorded Gross uCommercial Hauler Confirmation J

Hauler ~ Receivable as of 1/31/07 ° Confirmations ~ Difference

1 $ 1,466,411 $ 1,339,618 $ 126,793

2 $ 253,618 $ 0 $ 253,618

3 $ 181,112 $ 76,707 $ 104,405

4 ¥ 431,030 $ 431,030 $ 0

5 $ 13,450 Not Provided Unable to Determine
Total: $ 2,345,621 $ 1,847,355 $ 484,816

Commercial Hauler 2 disputed the $253,618 in receivables recorded by DOA. The
company’s General Manager stated that their customer base consisted of commercial
clientele, i.e., small businesses and construction companies, who have their own charge
accounts with DOA. The General Manager stated that they provide their customers a copy
of DPW’s field invoices so they can pay their tipping fees directly to DOA. Therefore, they
have no recorded accounts payable owed to the government of Guam. The General
Manager informed us that neither DPW nor DOA performs reconciliation of customer
payments against receivables.

® Confirmation excluded the commercial hauler with $1.3 million receivable because it was no longer in business.
® OPA did not reconcile these recorded gross receivables to ascertain the accuracy of the recorded amounts.
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We obtained the database of Commercial Hauler 2’s customers to verify whether payments
were misapplied. As of January 31, 2007, we identified that only five of its 20 customers
or 25% had an aggregate negative balance of $31,538. DOA subsequently conducted its
independent review and determined that Commercial Hauler 2’s customers had payment
credits of $30,601. Commercial Hauler 2’s contention that its customers pay their tipping
fees directly to DOA could not be substantiated. Therefore, we disagree with Commercial
Hauler 2’s contention that they did not owe tipping fees to the government of Guam.
Applying the payment credits of about $30,000 against the $253,618 in receivables owed
by Commercial Hauler 2, we estimated that Commercial Hauler 2 still owed approximately
$220,000 to the government of Guam.

Again, it is the commercial hauler’s responsibility to reconcile and inform DOA of any
account discrepancies otherwise DOA records are deemed correct. The burden of proof
lies with commercial haulers to dispute any errors and not the government.

Because of billing and collecting deficiencies at DPW and DOA, delinquent commercial
haulers have continued to utilize the Dump to the detriment of the government of Guam’s
fiscal condition. The General Fund (GF) has subsidized DPW’s SWM operations. DPW
began coordinating with OAG in April 2007 in an effort to aggressively collect from
delinquent commercial haulers.

Other Commercial Haulers Accounts Not Monitored

We noted that numerous smaller commercial haulers known as “other commercial haulers”
(OCH), characterized by DPW as small haulers (i.e. construction companies and
businesses) haul their solid waste are issued SWM field invoices. To account for OCH,
DPW required OCH to complete and file a Credit of Application. Once approved by a
DPW supervisor, DOA created charge accounts for these OCH.

As of January 31, 2007, DOA had recorded 73 OCH accounts, of which 21 accounts had
negative balances totaling $43,209 due to the lack of payment application, and 52 accounts
with outstanding receivables totaling $89,333. OCH receivables pose an additional risk of
not being collected because the receivables are not being monitored by DPW or DOA.
DPW should restrict assess to the Dump for OCH that are delinquent beyond 60 days and
aggressively pursue any legal recourse to collect from delinquent OCH for non-payment.

Transfer SWM Billing from DOA to DPW

Because of inefficient billing and collection of outstanding commercial tipping fee
receivables, the GF continues to subsidize SWM operations. We recommend DPW and
DOA begin coordinating the transfer of the commercial billing function (i.e. data-entry,
billing, and delivery) from DOA to DPW. DPW should establish internal controls (checks
and balances) and ensure segregation of duties within the billing process by assigning
employees different responsibilities for authorizing transactions, recording transactions,
and maintaining custody of assets. SWM personnel issuing field invoices should not be the
same personnel inputting field invoices into the AS400 system. The accounting division
within DPW should independently perform this function. This segregation of duties
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reduces the opportunity for one or two employees to perpetrate and conceal errors or fraud.

In May 2007, we transmitted a letter to DPW and DOA informing them of this
recommendation and that they should begin coordinating the transfer of the billing
function. We suggested that the full transition take effect by October 1, 2007, giving DPW
ample time to train its staff. A trial run was conducted by DPW in January 2007 where
SWM entered the commercial field invoices into the AS400 system. This process resulted
in a significant decrease in the lapsed days from 43 business days to 3 business days.
However, we noted DOA was still hand delivering billing notices to commercial haulers.
This practice is inefficient and provides for delays.

Both DPW and DOA concurred and support the transfer of the billing function from DOA
to DPW (See Appendices 9 and 10). The recommended transfer should mitigate delays in
the production and delivery of billings, and immediately address any discrepancies. The
transfer would require DPW to assume full responsibility of the billing cycle for the
commercial haulers, to include delivery of billing notices and collection of receivables.
However, we recommended that DOA be responsible for recording credit memos against
accounts and conducting periodic reviews of billing transactions.

Escrow Account

In October 2005, PUC issued PUC Docket 05-09 authorizing DPW to escrow the portion
of the November 2005 tipping fee rate increases. Funds from the escrow account may be
released upon order of the PUC to fund the SWM Management Audit and Consent Decree
Tasks. As of June 30, 2007, DOA records showed a $1.1 million balance in the escrow
account. The establishment of the escrow account ensures that the proper portion derived
from the increase in commercial tipping fee rates is deposited into the account, and
represents the beginning of the funding for SWM operations and the eventual closure of the
Dump.

Residential Customers Serviced by Commercial Haulers

Pursuant to P.L. 25-93, Section 9, DPW shall collect all unpaid tipping fees that are past
due from residential, business or government generators who have not paid their respective
tipping fees. Commercial collectors shall not be liable for past due unpaid tipping fees of
its customers.

Current statutes, as well as DPW and PUC, were unclear on whether the monthly $10 fee
assessed to residential customers serviced by commercial haulers should be remitted to the
government of Guam. In response to DPW’s inquiry on this issue, the Assistant AG issued
a memorandum (Appendix 7) in May 2007 stating that all fees shall be paid within 60 days
from the date of the billing. In addition, the memorandum stated that P.L. 24-313 Section
105(j) required “the billing to be done by the hauler and the collecting is to be done by the
hauler... this means that the hauler is not entitled to retain [$10] residential [tipping] fees
which they have collected beyond the 60 days... Haulers have a duty to collect and pay
fees derived within sixty days.”
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In addition, the Assistant AG also stated that commercial collectors shall remit the tipping
fees paid by their customers in the prior month to the government of Guam by the 20" day
of the following month. Commercial haulers have a duty to collect and pay fees derived
within 60 days, but in the case of government and commercial accounts, they are given an
extension of 20 days for actual payment. From a cash flow perspective, the concept to
allow commercial haulers up to 80 days to pay or remit commercial tipping fees when
disposal services have already been rendered is not consistent with best practices in
accounts receivable. Legislation should be reconsidered for requiring prompter payments
by commercial haulers.

The DPW Director stated service routes have not been assigned to commercial haulers nor
is DPW monitoring the commercial haulers’ customer base, which may include residential
customers. Both the DPW Director and SWM Program Manager stated they were aware of
commercial haulers providing disposal services to single residential customers because of
DPW’s inability to provide adequate services. In discussions with SWM staff, commercial
haulers have refused to provide information on their customer base.

Subsequently neither DPW nor DOA had any idea of the number of single residential
customers currently being serviced by the five major commercial haulers. According to
GCG, there is no specific provision in law to monitor the commercial haulers’ customers.
The development of such a customer database would ensure island residents are being
provided proper adequate disposal services whether with DPW or a commercial hauler and
all tipping fees are remitted to the government of Guam for the use of the Dump.

Unserviced Customers

To estimate the number of single residential customers that may not have been serviced by
SWM, we utilized GWA residential customers from October 2003 through January 2007.
After subtracting multi-dwelling units from the list, we then compared the list against
DPW’s database of residential customers. We determined that approximately 12,000 single
residential customers (plus or minus residents who either self-haul, illegal dump, use the
mayors to dispose of their trash, or were serviced by commercial haulers) might not have
been serviced or billed by SWM from October 2003 through January 2007, as illustrated in
Appendix 6.

We estimated that the government of Guam lost about $4 million in potential revenues. Our
projection was based on multiplying the number of unserviced residential customers by
tipping fee rates of $8 and $10 (see Table 6 below for details).

We recommend DPW immediately develop a plan to identify residential customers who are
not serviced by SWM in order to provide disposal services either by DPW or a commercial
hauler and to ensure all tipping fees are remitted to the government of Guam for use of the
Dump. The servicing of these residential customers would provide needed cash infusion to
fund SWM operations.
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Table 6: Estimated Potential Residential Revenue Lost per Fiscal Year
Fiscal Year Potential SWM Revenue Lost

2004 $ 1,132,560
2005 $ 1,104,112
2006 $ 1,299,446
2007’ $ 458,180
Total: $ 3,994,298

Unbilled Government Tipping Fees

Pursuant to P.L. 24-272, tipping fees are collected from residential, commercial, and
government generators. As defined in 10 G.C.A. 851102, the “Government” is the
government of Guam, all of its agencies, whether line or autonomous, and all public
corporations. Therefore, government agencies are not exempted from paying tipping fees.

We found that several government agencies, i.e., Department of Corrections, Department
of Agriculture, and Department of Parks and Recreation utilized the Dump to dispose their
solid waste. Although these entities were issued field invoices upon entering the site,
neither DPW nor DOA had procedures to bill and collect from government agencies. Field
invoices issued to government entities are merely filed and maintained by DOA, and do not
post into the AS400 system for proper billing and collection. As a result, government
entities that routinely utilize the Dump are not billed. We found the only exception where
a government entity, the Guam Public Library System, has had a charge account since
February 2003 and has regularly paid its tipping fees.

As of May 2007, DPW and DOA had established charge accounts for 15 government
agencies utilizing the Dump, and began posting field invoices into the AS400 system for
proper billing and collection.

We were unable to determine the loss of potential government tipping revenues from
unbilled government agencies because DPW had not developed a database documenting
the volume of solid waste being disposed of by government agencies. We recommend that
DPW, in conjunction with DOA, immediately establish government tipping fee charge
accounts for proper billing and collection of tipping fees from government departments and
enforce the collection of such billings. With the current FY 2008 budget hearings going on,
such action is imperative, otherwise government entities may not have the appropriations to
pay tipping fees.

Mayors Exempted from Tipping Fees

All mayors who collect waste in the performance of their official duties shall be allowed to
dispose at the Ordot Dump or any transfer station free of charge, pursuant to 10 G.C.A. §
51118(m).

During our site visit at the Dump, we noted that mayors utilized the Dump frequently.
There is no limit on the solid waste volume that mayors can dispose at the Dump. Because

" For the four-month period between October 2006 and January 2007.
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mayors are exempt from paying tipping fees, DPW has lost another opportunity to generate
needed revenue. It was not until April 2006 when DPW began monitoring and compiling
the mayor’s solid waste database for internal tracking purposes and Consent Decree. These
reports are available upon request by the Mayors, the Guam Environmental Protection
Agency (GEPA), and the public.

Based on DPW’s internal records, for the ten-month period beginning April 2006 and
January 2007, the mayors of Guam disposed 8,694 cubic yards of solid waste at the Ordot
and transfer stations, free of charge for an estimated revenue loss of $43,470° to the SWM.

The GCG commented that mayors have been allowing residences in their village to bring
their solid waste to their offices for disposal under the exemption whenever DPW fails to
service an area of the village. However, mayors make no effort to determine if those
residents are current in the payment of their tipping fees.

According to the ALJ, the mayor’s exemption is a matter of public policy, which is within
the purview of the Executive and Legislative branches. Should the SWM become a public
corporation the Board of Directors should determine whether or not to continue this policy
as appropriate. For example, the GPA bond indentures prohibit the exemption of free
services to all classes of customers, including government entities.

Inoperable Weigh Scale

A weigh scale produces an accurate reading of the quantity of waste entering a disposal or
transfer site. It is a tool that would reasonably determine solid waste fees, provide
information on the amount of waste generated by the community, and other information
that will assist in the overall forecast of the SWM’s operations, i.e., planning of a new
landfill’s capacity. However, the weigh scale at the Dump has been inoperable since
December 1997 when it was destroyed by Typhoon Paka. Under Guam Environmental
Protection Agency’s (GEPA) Integrated Solid Waste Management Plans for 1999 and
again in 2005, DPW was required to obtain a weigh scale.

Because DPW has yet to acquire a new weigh scale, DPW estimates the tonnage of solid
waste disposed of at the Dump through physical inspections of dump trucks. We observed
that SWM Technicians did not conduct inspections of the trucks before allowing haulers
entry into the Dump. However, this method is highly subjective and susceptible to possible
fraud (i.e. compacted solid waste could easily be concealed under uncompacted solid
waste).

Without an operating scale, tipping fees are assessed on the estimated volume of solid
waste rather than by weight. The amount of revenues lost since 1997 due to an inoperable
weigh scale is undetermined. In April 2007 the DPW Director stated that a brand new
weigh scale would cost approximately $150,000. The cost of the equipment would have
more than paid for itself by providing an accurate reading of the disposal of trash, and, in

® Based on uncompacted rate of $5/cyd multiplied by 8,694 cyd of solid waste.
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all probability generated more revenue for the SWM had DPW procured a weigh scale
years ago.

The OAG indicted® a commercial hauler
in September 2006 on charges of
conspiracy and bribery to dispose solid
waste at the Dump for a reduced cost or
at no cost. In March 2007, we
transmitted a letter to the DPW Director
recommending DPW secure a weigh
scale using the proper procurement
process and begin the development of
the specifications. In April 2007, the
DPW Director confirmed that the
specifications for the weigh scale were

Image 3: Commercial hauler uncompacted solid waste dump
completed and that they were currently trucks at Ordot Dump as SWM Technicians physically

in the process of preparing an invitation inspect the volume and compaction.
for bid (IFB) for the procurement of a
weigh scale.

As of the issuance of this report, the IFB has not been issued. DPW should be directed
immediately by the Governor to issue the IFB to procure the weigh scale. After 10 years of
on inoperable weigh scale, any further delay in the procurement of a weigh scale borders
on a dereliction of duty by past and current DPW Directors.

Lack of Commercial Service Agreements

P.L. 24-313, Section 109 authorized the government of Guam to enter into contracts for the
collection and disposal of solid waste. Such contracts shall be for a period not to exceed
five years, and to be awarded in accordance with the Guam Procurement Law.

We found that DPW did not have contract agreements with commercial haulers and OCH.
In lieu of such agreements, DPW uses a “Credit Application” form to allow the
establishment of charge accounts. The application only indicates the company name,
address, representative, bank reference, and three commercial references.

There are no provisions for such items as a service contract period, the right to audit,
service rates, fees, collection, and penalties for nonpayment or noncompliance of tipping
fee statues and regulations. We were also unable to determine whether such services were
awarded in accordance with the Guam Procurement Law. Consequently commercial
haulers have been operating freely with minimal restrictions by DPW.

Among items to consider in commercial service agreements are terms, conditions, service
periods, denial of access to the Ordot Dump for non-payment and noncompliance.

® Criminal Case No. CF 0411-06.
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In March 2007, we transmitted a letter to the DPW Director requesting that service
agreement contracts for the collection and disposal of solid wastes include a right to audit
clause, penalties for failure to comply with terms and conditions pursuant to law, and
ordering denial of access to any transfer stations or the Ordot Dump. Other items should
include application of unidentified payments, minimum timeframe to dispute billings, etc.

In response, the DPW Director confirmed in April 2007 that a draft of the proposed service
contract agreement has been transmitted to the OAG for their review and approval. The
draft contract is with the OAG for review as of the issuance of this report.

However, according to GCG, there is no authorization in law requiring commercial haulers
to enter into such agreements. However, we disagree with GCG because the mere fact that
commercial haulers use the Ordot Dump implies an agreement exists with DPW. This
statement is also inconsistent with the discontinuation of service that can be sanctioned by
both GPA and GWA for non payment by their customers.

In June 2007, the ALJ and the GCG’s legal counsel opined that the issue with commercial
haulers can not be resolved by entering into a service contract because it is not authorized
by the relevant legislation. Any contracts would need to be between solid waste generators
and the government of Guam. A commercial hauler who refuses to enter into a service
management agreement with DPW would still have the legal right to access the Ordot
Dump as long as the commercial hauler complies with the SWM Rules. An alternative
solution would be for DPW to amend the SWM Rules through the Administrative
Adjudication Act process, or to amend the rules via legislation.

We urge both DPW and OAG to resolve this matter as good business practices have shown
that service agreements provide protection to both the government of Guam and the
commercial haulers and detail the respective parties’ responsibilities.

SWM as a Public Corporation

In May 2007, we were provided a copy of PUC’s proposed legislation to establish a Guam
Solid Waste Management Authority under the governance of the Consolidated Commission
on Utilities (CCU). The legislation included proposed amendments to statutes related to
residential and commercial tipping fees such as periodic modification rates, terms and
conditions, service rules for residential solid waste collection, solid waste disposal services,
and the collection of fees from customers using such services.

OPA is in agreement with PUC’s rationale to realign DPW’s SWM division as a public
corporation under the auspices of the CCU. The proposed realignment will more accurately
determine the total costs to operate a waste management system (i.e., collection and
disposal of solid waste, closure of the dump, and development of a new sanitary landfill).
However, legislation to affect the realignment has not been introduced to the Guam
Legislature as of the date of this report.
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Other Matters

Other operational matters came to our attention during our review of the DPW commercial
tipping fees.

Cash Collection for Self-Haul Customers

Internal control serves as the first line of defense in safeguarding assets and preventing and
detecting errors and fraud. Internal control activities are the policies, procedures,
techniques, and mechanisms to ensure that actions are taken to address risks. This includes
ensuring that cash is secured and physically protected. Specifically, undeposited cash
should be locked in a secure location.

Cash and check collections from self-drop customers and other commercial haulers at the
Dump are taken home dally by DPW Solid Waste technicians at the end of the day.
o = According to a SWM Technician, monies
b are taken home because they do not have a
GEMENT DIVISION R

ORDOT LANDFILL : secured place to store the cash in the small
SRR SRauLE building by the Dump’s entrance. Staff
i e stated that there is insufficient time to
CHRISTHAS & N YEARS - cuoseo [ count, reconcile, and deliver the field
invoices and money to the Treasurer of
Guam (TOG) in Hagatfia, and the DPW
Office in Tamuning because the Dump
closes at 3:00 PM and staff are released at
et Megpouy JERSSEEEE 4:00 PM. This practice heightens the risk
Image 4: Ordot Dump sign by the gate entrance. " of loss and mishandling of cash.

Cash collected is deposited the next business day with the TOG by a SWM technician.
Afterwards, the TOG receipt, DOA Treasury Depositor’s Report, and supporting field
receipts are forwarded by the SWM technician to the DPW Customer Service
Representative who then reviews and independently checks the field receipts to ensure that
they are complete and the amount collected equaled to the amount deposited.

We recommend that DPW immediately cease the practice of allowing SWM personnel to
take home cash and checks, and consider several options for the safeguarding of the cash
collections: (1) make daily deposits; (2) lock undeposited cash in a secured location for
timely depositing the next business day; (3) send a SWM staff daily to pick up the cash
collections; or (4) secure armored car services.

As of April 2007, SWM began utilizing armored car services for the daily transport and
deposit of its cash collections with the Treasurer of Guam for the Dump facility, and the
Agat, Dededo, and Malojloj transfer stations.

Development of Residential Collection District Plan

Pursuant to P.L. 26-99, Section 2, DPW shall develop a plan to divide Guam into three
solid waste collection districts within 60 days after June 2002 for the purposes of
contracting out residential solid waste collection and disposal services. Contracts for the
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solid waste collections must be awarded in accordance with all applicable laws of Guam
through competitive sealed bidding. DPW shall provide the Legislature a copy of the
developed plan, upon completion and prior to issuance of the Invitation for Bids (IFB).

DPW did not develop a plan for the residential solid waste collection and disposal services
until May 2007, almost five years after the enactment of the law. According to the SWM
Program Manager, without prior records of any past effort, this appears to be the first time
that DPW developed the three districts.

Although DPW has developed the plan, DPW has yet to issue a solicitation of interest to
obtain feedback for a refined residential collection district plan IFB as of the issuance of
this report. As required by P.L. 26-99, DPW should immediately issue a solicitation of
interest for the development of a residential collection district plan IFB.
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Conclusion

Effective collection processes require constant attention. Procedures should be in place to
address recording of receivables, collection, and follow-up on delinquent accounts in a
timely manner. Additionally, a well-managed accounts receivable function continually
seeks new ways for improvement. Internal controls must be in place to ensure the integrity
of accounting records, safeguard assets, and maintain the public’s confidence in the
government’s financial management.

Our review found that the internal control activities of the commercial tipping fees billing
and collection functions were deficient because effective operating policies and procedures
were not communicated and there was a lack of coordination between DPW and DOA.
Monitoring of the commercial tipping fees through independent reconciliations and
management review of financial reports, (i.e., aging reports) did not occur. Due to the lack
of coordination between DPW and DOA, past due commercial tipping fees receivables
amounted to $3.6 million as of January 31, 2007, of which $2.4 million or 65% were over
120 days past due. Billing notices were not timely issued to commercial haulers, and
neither DPW nor DOA made efforts to collect past due accounts.

However, commercial haulers fail to reconcile their balances with either DOA or DPW.
The responsibility to reconcile any discrepancies with DOA billings falls upon the
commercial haulers, and not upon DPW. Most billings only allow for a limited time for the
customer to dispute the billing, otherwise the billing is deemed to be correct. DPW needs
to aggressively collect on these past due accounts.

Because DPW does not regularly collect outstanding receivables, the General Fund
continues to subsidize SWM operations; further burdening the General Fund’s cash crisis.
The FY 2006 government of Guam audited financial statements reported the deficit at $524
million, up $176 million from the FY 2005 deficit of $348 million. In light of our
government’s mounting deficit and current financial difficulties, DPW should aggressively
collect past due commercial tipping fees accounts. Again, it is the commercial hauler’s
responsibility to reconcile and inform DOA of any account discrepancies otherwise DOA
records are deemed correct. The burden of proof lies with commercial haulers to dispute
any errors.

With the enactment of P.L. 25-93, DPW is responsible for collecting all unpaid past due
tipping fees from residential, business, or government generators. To address these
deficiencies, we recommend that DPW and DOA begin coordinating the transfer of the
commercial billing function from DOA to DPW. We suggest that the full transition take
effective October 1, 2007. The transfer should mitigate delays in the production and
delivery of billings, immediately address discrepancies, and follow-up of past due
accounts.
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Recommendations

Recommendation to the DPW Director and DOA Director:

1.

Coordinate the transfer of the commercial billing function from DOA Division of
Accounts to DPW. We suggest that the full transition take effect by October 1,
2007.

Establish procedures to indicate a billing and payment cycle for commercial
haulers, such as twice a month. See Appendix 4 for suggested Billing and
Collection Best Practices.

Recommendation to the DPW Director:

1.

Aggressively pursue collection from commercial haulers and OCH who are beyond
the 60 day payment and restrict access to the Ordot Dump for those who have past
due accounts beyond 60 days and/or for noncompliance with the law.

Work with the OAG in the finalization of service contract agreements with
commercial haulers to include payment terms, application of unidentified payments,
minimum timeframe to dispute billings, right to audit clause, penalties for failure to
comply with terms and conditions pursuant to law, and denial of access to any
transfer stations or the Ordot Dump for non-payment.

Secure a weigh scale using the proper procurement process.

Determine the number of unserviced residential customers and coordinate the
servicing of these customers by either DPW or the commercial haulers.

Establish government tipping fee charge accounts for unbilled government entities.

Immediately cease the practice of allowing SWM personnel to take home cash and
checks, and consider several options for the safeguarding of the cash collections:
(1) make daily deposits; (2) lock undeposited cash in a secured location for timely
depositing the next business day; (3) send a SWM staff daily to pick up the cash
collections; or (4) secure armored car services.

Follow P.L. 26-99 and immediately issue a solicitation of interest to be issued for
the development of a residential collection district plan IFB.
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Management Response and OPA Reply

A draft report was transmitted to the Department of Public Works, the Department of
Administration, and the Public Utilities Commission in June 2007 for their official
response. We met with the DPW Director and DOA officials to discuss the draft report.

On June 29, 2007, the DPW Director submitted a response indicating concurrence and a
plan of action with the audit recommendations (Appendix 9).

On July 10, 2007, the DOA Director submitted a response (Appendix 10) indicating
concurrence with the audit recommendations pertaining to DOA. In addition, the DOA
Director stated that “payments from the commercial haulers are due on the 20" day of the
following month after 60 days of the billing statement dates, and not 20 days of the
following month of the prior month tipping fees billed.” This would allow commercial
haulers a total of 80 days to make payments. However, good business practice allows a
shorter payment period for customers to make payments. Ultimately, our review found that
neither DPW nor DOA made efforts to collect past due tipping fee accounts as 65% or $2.4
million of the $3.6 million recorded receivables were over 120 days.

On July 2, 2007, the PUC Chairman submitted a response (Appendix 11) indicating that the
report adds to the growing body of convincing evidence that change is critically necessary
to empower the government of Guam to meet its responsibilities under the Consent Decree
in District Court of Guam Civil Case 02-22. Georgetown Consulting Group responded and
clarified certain matters, such as the DPW escrow funds, no late payment penalties allowed
by law, mayors allowing residences to bring their solid waste to them for their disposal,
and lack of provision in law to monitor commercial haulers’ customers and to enter into
contract agreements. We have amended our report based on their comments.

The legislation creating the Office of the Public Auditor requires agencies to prepare a
corrective action plan to implement audit recommendations, to document the progress in
implementing the recommendations, and to endeavor to have implementation completed no
later than the beginning of the next fiscal year. We will be contacting the Department of
Public Works and Department of Administration to provide the target date and title of the
official(s) responsible for implementing the recommendations.

We appreciate the cooperation shown by the staff of Department of Public Works, the
Department of Administration, the Office of the Attorney General, and the Public Utilities
Commission.

Senseramente,

155, 0l

Doris Flores Brooks, CPA, CGFM
Public Auditor
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Appendix 1:
Classification of Monetary Impact

Unrealized Unreconciled
. - - - —.1—1
Finding Area Revenues ° Confirmations

1 Inefficient Billing and Collection System

Deficient Billing Process $ - $ -
Lack of Collection Follow-Up Efforts $2,353,478 $ -
Lack of Accounts Receivable Reconciliation $ - $ 484,816
Other Commercial Haulers Accounts
Not Monitored $ 89,333 $ -

Transfer SWM Billing from DOA to DPW $ - $ -
Escrow Account $ - $ -

» Residential Customers Serviced by s - s -

Commercial Haulers

3 Unserviced Customers *2 $3,994,298 $ -
Unbilled Government Tipping Fees $ - $ -
Mayors Exempted from Tipping Fees ** $ 43,470 $ -

4 Inoperable Weigh Scale ** $ - $ -

5 Lack of Commercial Service Agreements $ - $ -

6 SWM as a Public Corporation

7 Other Matters
Cash Collection for Self-Haul Customers $ - $ -
Development of Residential Collection $ i $ i

District Plan
Total: $6,480,579 $ 484,816

1% Unrealized Revenues are funds that could have been collected by the agency as additional revenues if corrective
actions had been taken, i.e., follow-up and collection on past due commercial tipping fee accounts

™ Unreconciled Confirmations represent funds that could result in a reduction in the program’s revenue.

2 These unserviced residential customers may be due to residents who self-haul, illegal dumping, unserviced
customers, inaccurate residential numbers, residents that received mayoral services for their solid waste, and
residents serviced by commercial haulers.

3 For the ten-month period of April 2006 and January 2007.

4 We were unable to determine potential loss revenue due because the capacity for the uncompacted trucks varies.
See Audit Scope and Methodology for details.
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The audit included a review of the Solid Waste Management Division (SWM) of the
Department of Public Works (DPW), related to the operations of commercial tipping fees,
and applicable public laws, rules, and regulations. The audit scope included the
examination of field invoices, manual logs, and other relevant documents for the period
from October 1, 2003 through January 31, 2007.

We determined that the DPW has five major commercial haulers, which were billed
$11,022,754 for 981,162 cyd of solid waste disposed at the Ordot Dump (Dump) between
the 40-month period of October 2003 and January 2007. We also determined that DPW
has 73 other commercial hauler accounts that were billed $253,763 for 58,475 cyd of solid
waste for the same period.

The audit was conducted at the DPW office in Tamuning, Ordot Dump, and the
Department of Administration (DOA) Division of Accounts in Hagatfia, Guam. We
interviewed the DPW Director, DPW Controller, SWM Program Manager, SWM
Superintendent, SWM Customer Service Supervisor, DOA Controller, DOA Accountant
I11, DOA Accounting Technician Ill, Treasurer of Guam (TOG) Cashier Supervisor, Public
Utilities Commission Administrative Law Judge, and one commercial hauler.

Our methodology included gaining an understanding of the policies, procedures, applicable
laws and regulations pertaining to the SWM tipping fees. We identified prior audits and
OPA hotline tips relevant to this engagement, and included them in our assessments of the
internal controls in the commercial billing and collection cycles of commercial tipping
fees.

We performed analytical reviews of the commercial tipping fees and performed substantive
testing consistent with the audit objectives, and examined applicable transaction records.
We reviewed internal controls over processing of field invoices at the Ordot Dump and
data-entry of the information in the AS400 system at DOA. We conducted an onsite
observation at the Ordot Dump, DPW, SWM, DOA, and TOG, and requested confirmation
of accounts receivable balances from the five commercial haulers.

SCOPE LIMITATION

Our analytical review and substantive testing were limited because we were not allowed to
review the records of the commercial haulers.

We were unable to verify all the commercial haulers’ dump trucks’ maximum volume
capacity to compare them with the recorded volume capacity per the billings issued by
DOA. Unlike compacted dump trucks, the uncompacted dump trucks’ trailers are not
permanently affixed to the cab; therefore, the capacity of uncompacted dump trucks varies.
We relied instead on the total residential customer records of GWA and SWM to estimate
revenue loss for the government of Guam.
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Due to the lack of commercial service agreements, we were not able to verify the
completeness and accuracy of the commercial tipping fee rates applied by commercial
haulers to their customers, and tipping fees remitted to the government. In addition, we
could not determine potential revenue loss from the unbilled government tipping fees as
there was no database generated by DPW to summarize solid waste volume for each
government entity.

We conducted this performance audit in accordance with generally accepted government
auditing standards. Those standards require that we plan and perform the audit to obtain
sufficient, appropriate evidence to provide a reasonable basis for our findings and
conclusions based on our audit objectives. We believe that the evidence obtained provides
a reasonable basis for our findings and conclusions based on our audit objectives.
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Prior Audit Coverage

We reviewed the following prior audits related to the Department of Public Works
commercial tipping fees.

Office of the Public Auditor (OPA)

In June 2000, the former OPA initiated OPA Report No. OPA-05-99, a management audit of
DPW and found that the SWM division did not foster a health and safety program, exempt
employees received overtime, and SWM'’s budget was not verified by an independent
individual. However, no findings related to commercial tipping fees and accounts
receivables were noted in the audit report.

Single Audit Reports

In the Single Audit Reports of the government of Guam from FY 2003 through 2006, the
auditors identified that the Solid Waste Operations Fund had net receivables of $612
thousand in FY 2003 (gross $3.8 million less allowance for bad debt of $3.2 million), $1.6
million in FY 2004 (gross $5.8 million less allowance for bad debt of $4.2 million), $1.7
million in FY 2005 (gross $10.6 million less allowance for bad debt of $8.9 million), and
$2.2 million in FYY 2006 (gross $11.1 million less allowance for bad debt of $8.9 million).

Georgetown Consulting Group (GCG) Focused Audit Report and Recommendations

In August 2006, GCG issued its report of the SWM function and identified discrepancies in
the billing and collection process of commercial tipping fees including: (1) inoperable
weigh scale at the Ordot Dump, making it difficult, if not impossible, for SWM to correctly
determine tipping fees for each commercial hauler truck; (2) collections from commercial
haulers lagging from over five months to 10.5 months; (3) lack of policy enforcing full and
timely payments from commercial haulers; and (4) lack of review of internal financial
reports.

GCG Letter in Response to a December 2006 Findings Update by the PUC

In January 2007, the GCG informed the PUC of its recent findings surrounding the SWM
commercial tipping fees. Among the problems identified were: (1) chronic problems that
remain with the level of receivables; (2) $1.7 million of outstanding receivables that were
in excess of 120 days; and (3) key employees of a commercial hauler that have been
indicted for fraud and bribery related to dumping at the Ordot facility.
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We reviewed various billing and collection best practices from PricewaterhouseCoopers,
University of Mississippi, State of Vermont Department of Finance and Management
Accounts Receivables, Connecticut Resource Recovery Authority Delinquent Tipping Fees
Policy and Procedures, and the Government Accountability Office Standards for Internal
Control in the Federal Government.

A properly managed accounts receivable system can expedite cash flow and support cash
requirements. The three basic processes that make up the accounts receivable function are:

1. Remittance processing — including payment methods and automated processing.

2. Credit management — including communication of credit policies, credit checks and
approvals, and credit maintenance.

3. Collections — including methods to monitor and motivate internal and external
collection agents, collections techniques, and technology.

Billings Function

1. Procedures ensure that billing and collections are performed promptly. Policies
should include procedures for all accounts receivables and collection activities.

2. Billings are generated and sent to customers at least monthly and billings should
indicate payment terms and payment information (i.e., account numbers or billing
invoice numbers) for proper credit.

3. Billings and statements are to be promptly sent to all customers on a regular basis.

4. Customer statements showing the status of account and activity, including
outstanding unpaid invoices and recent payments should be issued periodically.

Collections Function

1. Billing and collections system should have the functionality to automatically apply
payments and credits to a specific charge, multiple invoices, or based on past or
current charges.

2. Payments of receivable balances are to be recorded by an employee not involved in
the collection activity. Responsibilities for maintaining detail accounts receivable
records are segregated from collections and general ledger posting.

3. Accounts receivables must be reviewed by authorized personnel on a monthly basis
to ensure that receivables are being collected in a timely manner.

4. Accounts receivables are to be reviewed periodically for credit balances.

5. Active efforts must be made to collect on accounts that are past due. Actions to
collect on delinquent accounts should be documented.
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6. Accounts receivables are recorded in a manner to permit an analysis of the aging of
such receivables (i.e., less than 30 days, 30-60 days, etc.).

7. Monthly reconcile the detail accounts receivable module to the accounts receivable
control account in the general ledger.

Suggested Best Practices for the Solid Waste Management (SWM)

During our review of the commercial tipping fees, we found that the SWM tipping fees
billing and collection process had many gaps. Procedures should be in place to ensure that
billing and collections are appropriately performed, and address the proper recording of
receivables and follow-up on delinquent accounts in a timely manner. If these suggested
best practices are adopted by SWM, it would strengthen its billing and collection process.

Suggested Billing Process:

1. SWM Technicians promptly deliver prenumbered field invoices in numerical order
to the DPW main office.

2. SWM should not hold field invoices in the event that the batch is incomplete.
Record documenting missing invoices should be kept on file until such field
invoices are recovered.

3. SWM personnel, independent from the issuance of the field invoices, reviews and
verifies the information on the field invoices and creates a daily numerical field
invoices record documenting that a numerical check was performed. The record
should summarize the number of field invoices by commercial hauler, and any
missing invoices, in order to process the remaining invoices timely. This will also
assist in the reconciliation between DPW and DOA.

4. Field invoices should be immediately delivered to DOA for data entry. DPW'’s
transmittal should be redesigned to identify field invoices issued to commercial
haulers, in order for reconciliation between DPW and DOA to occur.

5. Billings are generated and sent to customers at least monthly and payment terms
and payment information (i.e., account numbers or billing invoice numbers) should
be required to be noted by commercial haulers when making payments for proper
credit. Failure to indicate payments will result in DOA’s first in first out payment
application.

6. Flexibility in determining appropriate billing cycle, such as biweekly, should be
granted to DPW.
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Suggested Collection Process:

1.

The collections system should have the functionality to automatically apply
payments and credits to a specific charge, multiple invoices, or based on past or
current charges.

An aging of accounts receivable must be reviewed by authorized personnel on a
monthly basis for credit balances and to ensure that receivables are being collected
in a timely manner.

Active efforts must be made to collect on accounts that are past due. Actions to
collect on delinquent accounts should be documented.

Assign independent personnel to review, reconcile, and resolve any discrepancies of
the commercial receivable reports. The review and reconciliation should not be
performed by an employee who is directly responsible for calculating the billing or
recording of tipping fee transactions.

Prompter payment period by commercial haulers.

Denial of access to any transfer stations or the Ordot Dump for delinquent tipping
fee accounts and/or non-payment.
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In an effort to estimate the number of possible single residential customers that may not be
serviced by the SWM, we relied on the total residential customer listing of GWA from
October 2003 through January 2007. We then subtracted the number of residential homes
serviced by SWM to determine the number of single residential customers that may be not
be serviced by SWM.

Variance between Actual and Potential SWM Customers

GWA SWM Residential Potential
Residential Residential Customer Residential SWM

Months Customers ®  Customers Variance ipping Fees  Revenue L0ss
10/1/2003 34,511 22,223 12,288 $8 $98,304
11/1/2003 34,493 22,280 12,213 $8 $97,704
112/1/2003 34,438 22,288 12,150 $ 8 $97,200
1/1/2004 34,489 22,362 12,127 $8 $97,016
2/1/2004 34,539 22,357 12,182 $8 $97,456
3/1/2004 34,330 22,364 11,966 $8 $95,728
4/1/2004 34,386 22,391 11,995 $8 $95,960
5/1/2004 34,496 22,439 12,057 $8 $96,456
6/1/2004 34,511 22,442 12,069 $8 $96,552
7/1/2004 34,494 22,445 12,049 $8 $96,392
8/1/2004 32,232 22,399 9,833 $ 8 $78,664
9/1/2004 34,516 22,345 12,171 $8 $97,368
10/1/2004 34,396 22,459 11,937 $8 $95,496
11/1/2004 34,525 22,509 12,016 $8 $96,128
12/1/2004 34,283 22,532 11,751 $8 $94,008
1/1/2005 34,344 22,556 11,788 $8 $94,304
2/1/2005 34,010 22,585 11,425 $8 $91,400
3/1/2005 34,029 22,624 11,405 $8 $91,240
4/1/2005 34,589 22,628 11,961 $ 8 $95,688
5/1/2005 34,146 22,648 11,498 $8 $91,984
6/1/2005 34,358 22,682 11,676 $8 $93,408
7/1/2005 33,904 22,684 11,220 $8 $89,760
8/1/2005 33,995 22,654 11,341 $8 $90,728
9/1/2005 34,171 22,645 11,526 $8 $92,208
10/1/2005 34,088 22,651 11,437 $8 $91,496
11/1/2005 33,748 22,652 11,096 $ 10 $110,960
12/1/2005 33,710 22,689 11,021 $ 10 $110,210
1/1/2006 33,854 22,721 11,133 $ 10 $111,330
2/1/2006 33,970 22,764 11,206 $ 10 $112,060
3/1/2006 33,857 22,746 11,111 $ 10 $111,110

> Guam Waterworks Authority’s residential customers were utilized because it is a more reasonable
representation of residential single dwellings on Guam as people are more likely to apply for water as an
important necessity.
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GWA SWM Residential Potential
Residential  Residential Customer Residential SWY
Customers **  Customers Variance ippi Revenue Loss
4/1/2006 33,702 22,802 10,900 $ 10 $109,000
5/1/2006 33,654 22,789 10,865 $ 10 $108,650
6/1/2006 33,985 22,832 11,153 $ 10 $111,530
7/1/2006 34,252 22,824 11,428 $ 10 $114,280
8/1/2006 33,865 22,955 10,910 $ 10 $109,100
9/1/2006 34,178 22,982 11,196 $ 10 $111,960
10/1/2006 34,536 22,992 11,544 $ 10 $115,440
11/1/2006 34,625 23,005 11,620 $ 10 $116,200
12/1/2006 34,497 23,007 11,490 $ 10 $114,900
1/1/2007 34,608 23,036 11,572 $ 10 $115,720
Subtotal: 1,367,314 $4,035,098
Less 102 GWA Multi 102 X 40
Dwelling Units: months 4,080 $10 ($ 40,800)
TOTAL: $3,994,298

16 Guam Waterworks Authority’s residential customers were utilized because it is a more reasonable
representation of residential single dwellings on Guam as people are more likely to apply for water as an
important necessity.
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PUC Letter on Nonservice to Residential Customers

PUBLIC UTILITIES COMMISSION

OF GUAM

Terrense M. Brocks Suitc 207, GCIC Building Harry M, Boertzel

Post Office Box 842 Administrative Eaw Judge
Edward C. Crisostoms Hagalna, Guam 96932
Pilomena M. Canioria
Joseph M. MeDonald Telephone: (671) 412-19807
Rowena E. Perez Fan: (671) 472-1917 Loerdes R. Palomo
Teirey C. Johnson Email: info@guanpuc.com Adntinistrator
May 22, 2007

VIA ELECTRONIC TRANSMISS5ION
Doris Flores Brooks, Public Auditor
Office of the Public Auditor

4t Floor, Pacific Daily News Bldg.

238 Archbishop Flores Street

Hagatiia, Guam 96810

RE: Collectibility of Commercial Tipping Fees

Dear Public Auditor Brooks:

You have requested that the Guam Public Utilities Commission [PUC] comment
on your office’s draft findings on the above subject. Please consider the following
commenis as staff level observations.

In substantial measure, the draft findings are consistent with Georgetown
Consulting Group’s [GUG] findings and conclusions in its several recerit rep ortsl.
The bottom line is that the solid waste management [SWM] billing and collection
system, which involves DPW, DOA and the comnmercial haulers, is severely
flawed. The draft findings make recommendations for fixing this flawed systetn .
within the paradigm of continued DPW responsibility for SWM operations. |
GCG has questioned in its reports whether DFW has the manpower, systems and i
skill sets to efficiently discharge this mission. PUC has sttongly maintained that ‘;
a different paradigm must be established [a separate public corporation under CCU ‘
governance] to enable the Government of Guam [GovGuam] to effectively operate
SWM programs and services and to-obtain the financing necessary to comply
with the Consent Decree?, Accordingly, there is setious doubt, based upon
PUC’s study of DPW operations over the past 13 months, whether DPW has the
resources, ability or time necessary to implement the recommendations made in
the draft findings for reforming the SWM billing and collection system.

1 Sce GCG August 18, 2006 Audlit Report; its January 5, 2007 Update Report; and its March 16,
007 and May 4, 2007 letters.

25¢¢ PUC Orders dated September 28, 2006 and Februazy 1, 2007.
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By its October 27, 2005 Rate Order, PUC directed that all revenues generated by
the rate increase be restricted and not be spent without prior regulatory
approval. This restricted reserve should be more than adequate to fund the
repair or replacement of the landfill scale. However, given the Executive transfer
authority over special funds, as established by P.L. 28-150, it is now unclear
whether these reserved rate revenues are still available.

PUC has recommended that the statutory paradigm under which commercial
haulers collect tipping fees be changed. PUC has recommended that commercial
haulers be directly charged, as a cost of doing business, for tipping fees related to
the solid waste they dump at the landfill®.

You have asked for PUC’s view on commercial haulers’ responsibility te bill,
collect and remit to GovGuam a monthly $10 collection fee for each residential
customer, which they service. This issue raises a number of challenging
questions, which would require careful review [beyond the scope of this letter] in
order for a convincing answer to be reached. These issues include:

1. Are the commercial haulers precluded by law from collecting solid waste
from single-family residences and multiple residential dwelling units of
four or less units? [See DPW Solid Waste Rules 105(a) and (b)]. Are
commercial haulers currently providing service to this customer class?
What is the consequence of this conduct?

2. Commercial haulers are permitted by law to service multiple residential
units [apariments, condominiums, homeowner associghions, etc.]. Are the
haulers required to bill, collect and remit the $10 collection fee for these
customers?

3. Do Guam residenis have the right to choose who provides them with solid
waste collection service? Do residents have the right to decline DPW
service and either self-haul the trash to the landfill, use free mayoral
collection service or hire a commercial hauder to provide this service?

4. What is the purpose of the $10 residential collection fee? From PUC’s
perspective, it is intended to cover the cost of service associated with DPW
collection and disposal of residential solid waste. Would it be just and
reasonable for DPW to collect this fee from commercial haulers in instances
where the commercial haulers provide the collection and tipping service?

3See section 3 of PUC’s February 1, 2007 Order.
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What is clear from your examination of the substantial variance between
potential and aciual SWM residential customets [12,000 +/~ residences] is that the
residential collection system is brokely. It is unclear why this vatiance exists
[commercial service, free mayoral sevvice, seif-haul, faulty DPW numbers, illegal
dumping, unserviced residences] but itis likely dueto a combination of these
factors. This reality has persuaded PUC that institutional change is necessary to
repair the SWM billing and collection system. A reliable revenue stream is critical
if GovGuam intends to access the revertue bond market to finance Consent
Decree compliance.

1 hope that tliese comments are of some assistance.

Cordially,

%%W

Harry M. Boertzel

< Terrence Brooks

34



Appendix 7: _ ] . Page 1 of 2
OAG Letter on Nonservice Residential Customers

o o m ——— j—

Postii*FaxNote 7671

Alicia G. LimTtaco Co.
Atterney General of Guam oy
. . - =
b= S|

OFFICE of the ATTORNEY GRNEKAL :
May 11,2007 ’ , 2 _}4_’0_.7
Memorandam _ ]
To: - Direstor, Department of Public Works %_.__ :
From: Assistant Attomey General i _ :
Ret Proper Billing and Collection of Residential and C rcial Tipping Fees

I response to your letter of April 17, 2007, T met with several members of your organization on May 1,
2007 to get a better understanding of your problems in relafion fo Hpping fees. As I pointed out -
previcusly, the numbers need fo be reconciled so thet ¥ Is clear how mach is owsd and by whom,

In the meanfime, the sisff is concerned if they are propesly billing commercial hanters for the comrect
amount of fecs and i the bavlers e following proper piactices in remitting the fees to the
Govermnment of Guam. T was poinfed out to we that these fees are supposed o be dedicated o
assisting DPW i camying out ifs solid waste responsibilifies 50 any shortages and-delays have an
immediate effoct on oor ability to deal with the effects of the consent decres.

Guam law establishes three fees relating io solid wasts and thyee methods of billing and collection.

The easiest to andersiand is the fee for goverament and business “generators™. ¥t is paid on volume
and the calcalation fs ser forfh in' 18 GCA §5118 (&), The rate s sef for two Kints of trash, vompacted
and un-compacted. ¥ the frash has not been comparted, the charpe i simply $5.00 per cobie yard. If
the trash has been compacied, fien the charge & $5:00 per cubic yard mulfipfied by the compation
ratio of the cquipment that was wsed in do e job.

- The residential fee is 2 flat fee of $5.00 per cubic yard per dwelling per month. This fee is the
resporsibility of the commerciel hanler w collect and remit to the Government so they are responsible
to bill these customers. .

The third fee is for “self-drop™ loads defivered 1o the {andBll by onc which s nof a povernment or
business waste generator in loads of a fon or less and that fe s two doflars. Costom is that it is
colfected on the spot.

meMond&Mmemm‘mmﬁwmﬂer&w
shall behiﬂai}iew&'yﬁl'st.(lﬁ}vfﬂlcmiﬁﬁxﬁmpmvi_ month service, Al foes shall be paid
within sixty (60) days from the date of billing. For example, the residential « TECRIVES Service
for the month of May. On Jene I,ZEG?‘HIBMﬁ;hasiheﬂnty&bﬂiﬁmﬁa'ﬂw%ﬂeﬁmsM
by law as the flat fee Tor menthly service. That bill roust be patd within sixty (60) days. The biling s

287 West O Brien Dijes v Hagams, Goam 96510 » USA »
{6703 475.3329 w {5713 472-249% {Bir)
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DPW — Tipping Fees
Page2

1o be done by the hauler and the collecting is 1o be done by the haulsr. He can set any dee date so long
as it is sufficient so that the hauler can make this fo the G ut within the sixty days.
This mesns that the hanler is not entifled to refain residential fees which fhey have collectsd beyond
the sixfy days. Shonld the yesidential customer be late with his payments, so that the sixty dey Iimit is
exceeded, buf payment fo fhe hanler &5 nlfimately made, ¥ s the Immler”s responsibility fo tom the
payment over 1o the Goveroment immedintely.

For fees which have been collected or shonld bave been vollected from business and Government trash
- genexators, the roles are set by PIL. No. 224-313:8.- In pertinent part the section reads, “Tipping fees
for business or govermment gernerators that have solid waste collected by rommercial collestors shall
be collected by commerdial collectors, on behalf of the povernment of Guam. Commercial collectors
Mmﬂ&ehmmgfeswdbﬂmm@mm&zmmmﬁ&hmmmbyﬂm
twentisth (20%) day of the following month.>> This section of law tid not amend the Division of Sofid
WmmeMﬁmmmwbcﬁm&at“Aﬂﬂppmgfm&esmbe
charged,..shall be billable every Srst {1™) of the month for the previoas smonth service. All fees shall
be paid within sixty {60) deys from the date of billing.”, but neseds to be reud together with it because
mwmmmMQf%codeS@mxefeﬁemmmﬁ
Iegxslapmawmnessgft&m. The Regulation requires that all foes collecied by hauless be paid to the
Govemnment sixly (58} days after billing, T%aulsr have a duty to colloct and pay fees derived within

sixty (60 days, bt in the case of busi P.L. Mo, 224-313:8 gives them an
extension of twenty (20) days for.actual paymmna the G Late § hould 2lso be
remitizd o the Govemment by the twenticth (207 day of the moni foltowmg tke mmonth in which the
paymsnt is made by the & the oo fal hauler. Wote that the Public Law does nof prant
ihe twenty day {28} day extension io wmmw:a! haujers for amounnts collected from residentizl
accounis. Those sums @e billed en the 1™ day of e subsequent month and sre paysble © e
Government within sixiy {60) days of biliing,

1 hope tids response is wseful to you. I yon fave any farther questions or con do not | ©
call,

cc: Arleen Pierce

287 West O'Brien Dirive » Hagatng, Guem 96910 « USA »
(671) 475-3324 » {579) 4722993 Fax)
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The Hororabla

gelix P. Camacho

TasHoursl ublic works
Michael W, Cruz, M.D. DIPATTAMENTON CHE'CHO' PUPBLEKG
Licsitenant Goversor Lawrence P. Perez

June 29, 2007
MEMORANDUM

To: Doris Flores Brooks, CPA, CGFM, Public Auditor
Office of the Public Auditor

From: awrence P. PepeZ, Director

¢

Subject: Recommendation Report

Buenas yan Hafa Adai! Thank you for the opportunity to comment on the recommendation
report submitted for the Department of Public Works (DPW) Solid Waste Tipping Fee issues.
As you well know, DPW-SWMD has been working on improving solid waste operations and
tipping fee collections and hereby concurs with the recommendations stated on the report.
Submitted herewith is a matrix for DPW’s corrective action plan and implementation dates for
each recommendation. Also attached for your ready reference are supporting documents for the
recommendations that has already been implemented.

Should you have any question please contact Ms. Cynthia U. Jackson at 646-3164 ext. 201,

Si Yu’os Ma’ase.

RECEIVED
OFFICE OF THE PUBLIC AUDITOR

pare. TN loq
TIME: M

BY: L

542 North Marine Drive, Tamuning Guam 96913 @ Tel (671) 646-3131 /3259 @ Fax (671) 649-6178

Director
Andrew Leon Guerrero
Deputy Director
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OPA Recommendation and DPW Corrective Action Plan

based on OPA Draft Audit Report {June 20, 2006)

not be liable for past due unpald tipping fee ofits custamer, PL 25-93,
Section 9, and rescinding the mayoral exemption from paying tipping
fees.

collaborate with their aversight Senator J, Espaldon, the PUC and the OAG to legislativaly redress and
clarify these issues.

Implementation Date
Item Recommendation DPW Corrective Action
StartDate | Complated Date
For DPW and DOA
Coardinate the transfer of th ial billing function from DOA
um nae th tanfe of thecommeril iling uncon r_D m 0 DPW agrees with this recommendation and willinitiate transition coordination meetings w/DOA by
1 |Division of Accounts to DPW . We Suggest that the full transition take ) X July, 2007 1007
lluly'07 to meet the October 1st deadline.
effect by Orctabe 1, 2007
Establish formal billing and t cyele pracedures for commercial
2 hsa:IerE ormalBlling anG payment cyee DPW will establish these and implement these procedures after October 1, 2007, July, 2007 10ct-07
For DPW
) ) ) ) .. |-DPW to release an RFP for the Financial Collection Service. This RFP wil address the callection of 017 2080
Workwwththe(:iA:mlla.ggresswelycullecur!gpastduecommema\ Upping delinquent residential and commercial SW tipping fee accaunts. - -0c07
?ee acFounB a,n, nafing a propased seie ‘°“"“? a;reeweqn [Anril 911, 2007, OPW released a public notice through print media regarding delinquent accounts.
including provisions on payment terms, payment application{l.e. include | - " ) .
1 - i i Tipping Fee Customers (residential and commercial) were given a 90 day grace period from terminations,
[account number and biing invoice number], right to audit clause, . ) } o .
i ) X N to setde and update their account. Dafinguent accounts which has not been settled within the grace April 2007 July 2007
[penalies for non compliance, and senvice fees collections for better L N N i X
N . o [period will be terminated,account names published and forwarded to a collection service agencyflaw
oversight and efficient monitoring, i
Work coflectively with the PUC and OAG ta develop praposed legislation
dlarifying the manthly $10 callection for each residential customer IThe DAG has issued an opinion on the validity o the commercial hauler's respangibility to pay the $10
services by commercial haulers as to whether it owed to the tinping Fee for each residential custamer they service, DPW has identified aslate of current legislative
2 |government of Guam, determining whether the commercial haulers shall - {issues, including this and the mayoral excemption, that requires remedial action. DPW will cantinue to July; 2007 Ortober 1, 2007

[Determing the number of unserviced residental customer and coordinate

[The new SW ZONE map that has heen areated as an appendix to tha bid documents, for the outsourcing
of the residential SW callection, reflects the number of households that are not senviced by DPW. These
unserviced households within each 20ne, represents the potential customer base that the awarded
commereial hauler bidder, may soficit for their services under the new government contract, In 2006,

development of the specifications

Qrdot Dump Faclity.

3 . . §
the servicing of these customers by either DPW or the commercial haulers (the DPW representative of the Consent Decree Compliance Team, presented 2 plan to the government uly 2007
stakehalders for an Island wide customer registration drive. Some government leaders opposed DPW-
SWM coordinating the drive, citing that private campanies ean do a becter job of obtaining this
information.
. Establish government tinping charge accounts for unbilled goverament  |As of May 13, 2007, DPW's Customer Service Supervisar hes established biling accounts for afl
entities. government entities self- hauling at all SW Facifities. Way 15, 2007
Secure awen sl g el rocrementgroces nd begi e OPW to realease an Invitation for 8id fur the Construction of a Truck Scale System t the Ordot Dump
5 i 8 v 4 # Faclity. This bid will include purchasing of a new or used scale; or to refurbished the current scale at the Juby30,2007 |November S, 2007
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Immediately cease the practice of allowing SWM personnel to take home
cash and checks, and consider several aptions for safeguarding of the cash |March 9, 2007, DPW implemented it's cantract for armared car services to deliver change fund and pick
6 |eollections: (1) make daily deposits 2] lock undeposited cash ina secured (up all revenue collected from customars of the SWMD Facilties | Ordot Dump Fadiity, Transfer Stations- | January, 2007 March 9, 2007
location for timely depositing the next business day; (3) send a SWM staff |Dededo, Agat and Malojloj) on a dally basis,
to pick up cash collections, or (4} secure armored car services.
The development of a residential collection distict maps has been procured, These meps are
attachments to the SWMD - Residental Waste Collection B, DPW will be presenting the distrct map luly 2007
olan to the legislature in July, 2007,
7 {Develop aesidentiol olcto st aseeqired by PL2E33 e oo dating biling and magping ety an nlne SW registry has 2lso been established
for residential customers. Residantial customers may log an to www.dpw.guam,gov and dick on the SW Moy 2007 )
lin to update their accounts and verify thelr service location address. A public announcement with ul onaong
egard to the aformentioned has been published.
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GOVERNMENT OF GUAM
(Gubetnomention Guahan)
DEPARTMENT OF ADMINISTRATION
(Dipattamenton Atmenestrasion)

DIRECTOR’S OFFICE
Felix P. Camacho (Ufisinan Direktot) Lourdes M. Perez
ot %egwr b Post Office Box 884, Hagatna, Guam 96932 Josa hﬂge’;’t:’;ibusan
ichael W. Cruz, M.D. : - . f -
| loutanant Govamor Tel: (671) 475-1101/1250 Fax: (671) 477-6788 Deputy Director

Tuly 10, 2007

Doris Flores Brooks, Public Auditor
Office of the Public Auditor

238 Archbishop Flores Street, Suite 401
Hagatna, GU 96910

Re: Performance Audit;: Commercial Tipping Fees
Dear Public Auditor Brooks:

I would like to thank you for the opportunity to respond to the above-noted draft audit. I also
would like to commend your staff for its completion.

Based on our review, a comment we would like to make is that payments from the commercial
haulers are due on the 20" day of the following month after 60 days of the billing statement dates,
and not 20 days of the following month of the prior month tipping fees billed. This is pursuant to
P.L. 25-313:105 (j) and P.L. 25-93:8 (m) (2). Thus, we disagree with the criteria as stated in
Table 2, page 8, of the report.

Another comment we have is regarding the accounts receivable balances from commercial
haulers. With respect to sections of P.L. 25-93:8 (m) (2) and § 9 (n) (1), the report lacks
emphasis of the responsiblities of the commercial haulers toward the management of the accounts
receivable and payment remittances, We are not aware of any overdue notices provided to us by
the commercial haulers.

Essentially, my office concurs with the recommendations contained therein as pertaining to
Department of Administration. My staff will collaborate with DPW to transfer the commercial
billing function and to establish the billing and collection procedures for commercial haulers. In
addition, my staff is currently assisting DPW in establishing accounts for government agencies to
allow the capture of tipping fee charges and to bill accordingly.

Again, T thank your office for conducting the performance audit. If you should have any
questions, please feel free to contact my office or Kathy Kakigi, Acting Controller, at 475-1101.

Sincerely yours,

RECEIVED
OFFICE OF THE PUBLIC AUDITOR
DATE: 7[ 10 [ 2007 LOURDES M.[;?EREZ‘
. ’ DOA Director

TIME; 20 P -

BY: - A. ShnToS
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PUBLIC UTILITIES COMMISSION

OF GUAM

Terrence M. Brooks Suite 207, GCIC Building Harry M. Boertzel

Post Office Box 862 Administrative Law Judge
Edward C. Crisostomo Hagatna, Guam 96932
Filomena M. Cantoria
Joseph M. McDonald Telephone: (671) 472-1907
Rowena E. Perez Fax: (671) 472-1917 Lourdes R. Palomo
Jefirey C. Johnson Email: info@ guampuc.com Administrator

June 29, 2007

VIA HAND DELIVERY

Doris Flores Brooks, Public Auditor
Office of the Public Auditor

4th Floor, Pacific Daily News Bldg.
238 Archbishop Flores Street
Hagéatfia, Guam 96910

RE: Office of Public Auditor — Audit Report on Comunercial Tipping Fees.
Dear Public Auditor Brooks:

The Guam Public Utilities Commission [PUC] has been invited to comment on
your office’s June 2007 draft audit report [Report].

PUC adopts its administrative law judge’s [ALJ] May 22, 2007 letter to you,
which comments on draft Report findings. In addition, PUC encloses
Georgetown’'s June 29, 2007 comments on the issues raised on page 2 of ALJ’s
letter and its June 29, 2007 memorandum, which comments on the draft Report.

The Report adds to a growing body of convincing evidence that institutional
change is critically necessary to empower the Government of Guam to meet its
responsibilities under the Consent Decree in District Court of Guam Civil Case
02-22. PUC is convinced that the most efficient remedy for the commercial
tipping fee problems discussed in the Report is to make the commercial haulers
directly responsible for these fees as a cost of doing business.

CEIVED

PUC appreciates the significant effort, which is represente Rk LICAUDITOR
Cordially, pArE:__ ) -2 -0
( TIME: < 3> e M
Terr Ooks '
C BY: Po-
—_—
Encl: Georgetown June 29, 2007 Memorandum [AL] collection issues]

Georgetown June 29, 2007 Memorandum [Audit comments]
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MEMORANDUM
TO: PUBLIC UTILITIES COMMISSION
FROM: GEORGETOWN CONSULTING GROUP
SUBJECT: COMMENTS ON PUBLIC AUDITOR REPORT ON COMMERCIAL TIPPING
FEES
DATE: JUNE 29, 2007

OVERVIEW OF REQUEST

The Office of the Public Auditor conducted a
performance audit of the Department of Public Works (“DPW”)
Commercial Tipping Fees and provided the Public Utilities
Commission (“PUC”) with a copy of its June 20, 2007 draft
audit report. By letter dated June 20, 2007, Public
Auditor Brooks requested that the PUC’'s Administrative Law
Judge provide her office with the PUC’s comments on the
draft audit report by June 29, 2007.

COMMENTS ON DRAFT AUDIT REPORT

Set forth below are our comments on each section of
the draft audit report:

Introduction (pg. 1)

The last sentence 1in the second paragraph of the
Introduction improperly states that the five major
commercial haulers “remit tipping fees when disposing solid

waste to the Dump.” Commercial haulers instead remit
tipping fees after they have been collected from their
customers.

DPW Involvement (pg. 2)
The draft audit report states that in FY 2007, SWM has
a budget of $3.1M. PL28-150 specifies that SWM's
appropriation for the period ending September 30, 2007 is
equal to the Solid Waste Operations Fund projected revenue
i of $5,822,582. We are wunable to determine what the
i difference represents. Salaries alone in FY 2006 were
approximately $3.9 million and are budgeted at $4.1 million
in FY 2007.
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TO: PUBLIC UTILITIES COMMISSION
FROM: GEORGETOWN CONSULTING GROUP
DATE: JUNE 29, 2007

PAGE: 2

Results of Audit (pg. 3)

In the second paragraph where it is noted that DPW has
been unable to set aside funds necessary for the closure of
the Dump and the development of a new sanitary landfill, an
additional comment should be made that the PUC’s Order of
October 27, 2005 stated that a condition for approving
increases 1in the tipping fees set by PL25-93, DPW was
required to deposit the portion of fees attributable to
such increases into an escrow account, and that funds may
only be released upon order of the PUC. Because the
Governor of Guam was granted the power in PL28-150 to
borrow and replace funds from the SWOF and other non-exempt
special funds at. will, DPW has informed the PUC in its
latest regulatory session that these escrowed funds might
not be available even if an expenditure from such escrowed
funds is authorized by PUC order.

In addition, it should also be understood that current
operations can not be the source of funds required for the
closure of the Dump and the development of the new sanitary
landfill. In the first rate proceeding before the PUC DPW
indicated that an initial bond offering of approximately
$93 million was required for the initial phases of the
project. Additional financing would be required after a
few years. The Focused Management Audit contained as a
major finding that the current organization and management
practices of DPW would not permit the prerequisites to
exist that would be necessary for a successful financing.
The Management Audit supported the PUC’s April 20, 2006
finding that DPW be transformed into a public corporation
under the CCU’'s governance. We continue to believe that this
is the threshold issue that must be resolved to solve many
issues including the billing and collection issues dealt
| with in the OPA audit. While interim recommendations would
provide some benefits we believe that fundamental changes
are required for the successful compliance with Consent
Decree requirements.

Inefficient Billing and Collection Process (pg. 3)

i " The fourth bullet point states that “no late penalties
i were imposed.” What this comment fails to note is that no
late payment penalties are authorized by law. Instead,
DPW’s only remedy for non-payment is to terminate service.
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| FROM: GEORGETOWN CONSULTING GROUP
| DATE: JUNE 29, 2007
| PAGE: 3.
|

Since billing in advance of services is not permitted by
law, payment is not due until 30 days after billing, and
service may only be terminated if a customer is at least 60
days delinquent, the end result is that DPW must provide
three months of service without receiving payment before it
can terminate a customer.

Service and Non-service to Residential Customers

(pp. 3-4)

The draft audit reports states in the first bullet
point in this section that OPA has found “no mechanism in
law or regulation that provides guidance on how tipping
fees for residential customers serviced by commercial
haulers should be accounted for and remitted to the
government of Guam.” The reason is most likely because SWM
Rule 105(b)' grants the government of Guam the exclusive
right to collect and transport residential solid waste.
Only those commercial haulers who are engaged directly by
the government of Guam are permitted to transport
residential solid waste.

The third bullet point in this section attempts to
determine the tipping fees that may not have been collected
from village mayors for the 10 month period from April 2006
to January 2007. This comment misses the larger legal
issue - that the mayors have been allowing residences in
their wvillage to bring residential solid waste to their
office for disposal under this exemption whenever DPW fails
to service an area of the village in a particular week.
The problem is that the mayors make no effort to determine
if those village residents bringing their solid waste to
the mayor’s office are current in the payment of
tipping/user fees. We provided comments to the PUC in our
memo dated 6/27/07. In part the memo contained the
following: If Mayors are using the mayoral exemption from
tipping fees to collect residential solid waste, then they
are assisting these residential solid waste generators in
evading the requirement to pay the residential tipping fee
by removing the conseguence of non-payment (i.e.,
suspension of service). They are also violating 5 GCA
§40113(d), which provides that Mayors are only allowed dump

'The SWM Rules were approved by the Guam Legislature in
PL24-313
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DATE: JUNE 29, 2007

PAGE: 4

for free “village trash or debris” and which goes on to
provide that “this trash or debris shall come strictly from
their duties in maintaining Village Streets and public
buildings, parks or facilities in their Villages, including
the clean-up and removal of public nuisances and debris.”

Mayors may claim that the failure of DPW to pick
up the trash creates a public nuisance and that they are
authorized to clean up and remove public nuisances and
debris. DPW's response should be that residential
generators should instead be required to dispose of their
solid waste at the transfer stations, as this allows DPW to
exempt from payment of the self-haul fee only those
residences whose solid waste was not collected by DPW.

The fourth bullet point in this section states that
“DPW did not assign commercial haulers’ service routes and

monitor commerclal haulers’ customer bases.” There 1is no
specific provision of law permitting DPW to monitor
commercial hauler’s customer bases. If DPW learns that a

commercial hauler is transporting residential solid waste,
such commercial hauler has wviolated SWM Rule 105(b) and
should be held liable for the criminal and civil penalties
provided in 10 GCA §51115.

Lack of Commercial Service Agreements (pg. 4)

OPA cites DOA and DPW’s lack of contractual agreements
with the five largest commercial haulers and the other
commercial haulers as a problem. The real problem is that
there is no authorization in law requiring commercial
haulers to enter into such agreements as a condition to
disposing of solid waste at Ordot Dump.

We agree with the opinion of the Office of the
Attorney General that the government of Guam is permitted
to bill and collect from residences in Guam the $10 per
month residential tipping/user fee even 1f a commercial
hauler is actually collecting solid waste from a particular
residence. The reason 1s that a residential customer
cannot be excused from the payment of this fee by directly
contracting with a private hauler in direct violation of
the government of Guam’s exclusive right to do so provided
in SWM Rule 105(b). We expand on this issue in our 6/27/07
memo to the PUC as follows:

Page 5 of 16
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for free “village trash or debris” and which goes on to
provide that “this trash or debris shall come strictly from
their duties in maintaining Village Streets and public
buildings, parks or facilities in their vVillages, including
the clean-up and removal of public nuisances and debris.”

Mayors may claim that the failure of DPW to pick
up the trash creates a public nuisance and that they are
authorized to clean up and remove public nuisances and
debris. DPW’s response should be that residential
generators should instead be required to dispose of their
solid waste at the transfer stations, as this allows DPW to
exempt from payment of the self-haul fee only those
residences whose solid waste was not collected by DPW.

The fourth bullet point in this section states that
“DPW did not assign commercial haulers’ service routes and

monitor commercial haulers’ customer bases.” There is no
specific provision of law permitting DPW to monitor
commercial hauler’s customer bases. If DPW learns that a

commercial hauler is transporting residential solid waste,
such commercial hauler has violated SWM Rule 105(b) and
should be held liable for the criminal and civil penalties
provided in 10 GCA §51115.

Lack of Commercial Service Agreements (pg. 4)

OPA cites DOA and DPW’s lack of contractual agreements
with the five largest commercial haulers and the other
commercial haulers as a problem. The real problem is that
there is no authorization in 1law requiring commercial
haulers to enter into such agreements as a condition to
digpoeing of solid waste at Ordot Dump.

We agree with the opinion of the Office of the
Attorney General that the government of Guam is permitted
to bill and collect from residences in Guam the $10 per
month residential tipping/user fee even if a commercial
hauler is actually collecting solid waste from a particular
residence. The reason 1s that a residential customer
cannot be excused from the payment of this fee by directly
contracting with a private hauler in direct violation of
the government of Guam’s exc¢lusgive right to do so provided
in SWM Rule 105(b). We expand on this issue in our 6/27/07
memo to the PUC as follows: )

Page 6 of 16
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“The purpose of the $10 residential collection fee is
to pay for the cost of services xrendered by SWM to
residential customers, including the cost of collecting
residential solid waste, the cost of billing and collecting
the regidential collection fee, and an allocated cost for
the proper operation of an EPA complaint landfill and the
closure of the Ordot Dump.

There would be no need for the PUC to deal with the
situation of commercial hauler collecting residential solid
waste if DPW were to simply enforce its exclusive right to
collect or contract out for the collection of residential
solid waste granted in SWM Rule 2105(b). For example, DPW
could seek an appropriate injunction against any commercial
hauler found to be hauling residential solid waste in
violation of this rule.

SWM Rule 109 (b) provides that the hauler(s) with whom
DPW contracts for the collection of residential solid waste
shall be granted the exclusive right to perform such
services as 1is specified in the contract. DPW would
presumably need to enforce its exclusive right to
collection or contract out residential solid waste in order
to be in a position to ensure that any contractor it
contracts with to collect residential solid waste is in
turn granted the exclusive right to perform such services.

DPW could instead chose not to enforce its exclusive
right to collect residential solid waste and instead
petition the PUC to bifurcate the residential collection
fees into two parts - collection and disposal/billing. DPW
could continue to collect residential solid waste under
this amended rate structure without the need to contract
out residential collection services.

Any resident who is dissatisfied with SWM's service

would now have two options - self haul solid waste to a
transfer station or contract with a commercial hauler to
haul that residences solid waste to Ordot. Self-haul

customers do not need to be billed any residential fees
because these fees are paid at the transfer station each
time the resident dumps a load.
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Residents who contract with a commercial hauler
. could request SWM ceagse collecting their solid waste and
that the *“collection” portion of the residential fee be
deleted from their bill. In order to do so, the resident
would need to present SWM with a contract with a commercial
hauler. SWM would then know which commercial hauler to
notify when the resident 1s delinquent in the payment of
“disposal/billing” fees and service should be terminated.
Under existing SWM Rules, the commercial hauler would
thereafter be held liable for payment of the terminated
resident’s “disposal/billing” fee if the commercial hauler
continues to collect trash from the terminated residence.”
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TO: GEORGETOWN CONSULTING GROUP

FROM: JAMES F. BALDWIN, ESQ.

SUBJECT: COMMENTS ON ALJ BOERTZEL’S LETTER TO PUBLIC AUDITOR
‘ BROOKS
‘ DATE: JUNE 29, 2007

OVERVIEW OF ASSIGNMENT

The Office of the Public Auditor (“OPA”) conducted an
audit of billing and collection practices of the Solid
Waste Management Division (“SWM”) of the Guam Department of
Public Works (“DPW”). In response to an invitation from
OPA for comments on its draft findings, Administrative Law
Judge (“ALJ”) Boertzel of the Guam Public Utilities
Commission (“PUC”) sent the attached letter to Public
Auditor Brooks setting forth PUC’'s comments. You have
requested that we in turn review ALJ Boertzel’s letter and
provide our comments.

GENERAL COMMENTS

ALJ Boertzel’s 1letter properly states the PUC’'s
position on the actions that need to be taken to enable the
government of Guam to obtain a revenue bond to fund the
projects reguired by the Consent Decree in USA v.
Government of Guam, U.S. District Court Case No. 02-00022.
In addition, the letter stresses the PUC’s concerns about
DPW's ability to comply with the Consent Decree mandates.

The central problem with collection of tipping fees is
that the current scheme has proven to be unworkable. The
commercial haulers are not required to pay for the solid
waste brought to Ordet Dump. Instead, they simple act as
billing and collection agents for the government of Guam.

Under the current scheme, the government of Guam
records the volume of solid waste brought to Ordot Dump

each day by each commercial hauler. This figure should be
BLAIR STERLING JOHNSON
MARTINEZ & LEON GUERRERO
SuITE 1008 PaciFic NEwS BUILDING
238 ARCHBISHOP F.C. FLORES STREET
HAGATRA, GuaM 96910-5205
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segregated into compacted versus un-compacted loads. If
these resgpective volumes are multiplied by the tipping fee
($20 per cubic year for compacted solid waste, $5 per cubic
yard for un-compacted solid waste), DPW should be able to
determine the total tipping fees that should have been
billed by each commercial hauler to its customers.

Commercial haulers are required to remit tipping fees
collected to the government of Guam. Commercial haulers
are also required to report to the Department of Public
Works (“DPW”) any commercial generator account that has not
paid its tipping fees within the 30 day notice of
termination period. The unpaid accounts reported by the
commercial hauler plus the collections remitted by the
commercial hauler should equal the total billed by the
commercial hauler, and the total billed should equal the
total volume brought to Ordot Dump times the tipping fee.

In order to ensure that a commercial hauler has
properly billed every one of the business and government
generators it services, the government of Guam would need
to regularly reconcile the volume of solid waste that the
commercial hauler brings to Ordot Dump with the sum of the
collections remitted plus unpaid accounts reported to DPW.
This reconciliation is complicated by SWM Rule 105(n) (1),
which only requires a commercial hauler to report to DPW
those accounts that are 90 days delinguent. If regular
reconciliations are not made, the result is business
generators who pay their commercial hauler fees but not
their tipping fees can continue to have their respective
commercial haulers dispose of their solid waste at Ordot
Dump for 90 days before service is terminated.

Reconciliation is further complicated when commercial
haulers pick up residential waste. If a commercial hauler
fills a packer truck with residential waste only and
reports this fact when entering Ordot Dump, then it is
still theoretically possible to reconcile the tipping fees
that should have been billed by a commercial hauler because
the residential solid waste is not commingled within a
single packer truck with. business and government solid
waste. If the solid waste is commingled, then such a

reconciliation would not be possible because it would not
BLAIR STERLING JO

Page 10 of 16

HNSON

MARTINEZ & LEON GUERRERO
SuITE 1008 PACIFIC NEWS BUILDING
238 ARCHBISHOP F.C. FLORES STREET

Hagéatia, Guam 9691

0-5205
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be possible to determine the respective percentages of
residential versus business/government solid waste inside
of each packer truck disposing of waste at Ordot Dump.

; For these reasons, the PUC has endorsed the
recommendation contained in the Georgetown Consulting Group
("GCG") Focused Management Audit that commercial haulers be
made primarily responsible for the payment of tipping fees
on all solid waste that each commercial hauler brings to
Ordot Dump. Making commercial haulers primarily
responsible for business and government tipping fees would
greatly reduce the accounting burden on the government of
Guam. This would in turn reduce the costs of performing
the reconciliations that are necessary to ensure that
commercial and government tipping fees are being billed and
collected, as well as ensuring that service is being
terminated promptly when payment is not being made.

Ensuring that commercial and government tipping fees
are being billed and collected and that service is being
terminated promptly when payment is not being made is a
necessary pre-requisite to obtaining revenue bond financing
if the sole source of revenues is to be the tipping fees.
Under the way the present scheme 1s administered, no such
assurance could be made.

ISSUES RAISED IN LETTER

ALJ Boertzel raised four (4) challenging questions

concerning commercial haulers’ responsibility to bill,
collect and remit to the government of Guam the monthly 510
collection fee for residential SWM customers. These

guestions (set forth in italics), together with our initial
responses, are as follows:

1. Are the commercial haulers precluded by law from
collecting solid waste from single-family residential units
and multiple dwelling units of four or less units? Are
commercial haulers currently providing service to this
customer clags? What is the consequence of this conduct?

BSJ RESPONSE: SWM Rule 105(b) provides in relevant
portion that “[tlhe government, its employees and solid
BLAIR STERLING JOHNSON
MARTINEZ & LEON GUERRERO
SuITe 1008 PaciFic NEws BUILDING
238 ARCHBISHOP F.C. FLORES STREET
Hagatfia, Guam 96910-5205
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waste contractors shall have, the exclusive right to
collect or transport solid wastes for individual dwelling
units or single family residences not covered by agreements
through homeowner associations or other group agents for
the collection of waste be a licensed, waste hauler.” SWM
Rule 109(a) permits the government of Guam to enter into
contracts for the disposal of residential solid waste, but
only to meet the service requirements which cannot be met
by DPW. This rule goes on to provide that full
privatization of residential collection services can only
occur after a privatization plan has been approved by the
Guam Legislature.

GCG has received reports that commercial haulers are
hauling solid waste from residences to Ordot Dump. GCG has
not been able to determine whether these residences are
being billed tipping fees by the commercial haulers.

The consequences for a commercial hauler’s liability
for collecting and disposing of residential solid waste in
violation of the government of Guam’s exclusive right to do
so is set forth in SWM Rule 110(b). This section provides
for a fine of between $10 and $50 for each offense.
Presumably, a commercial hauler can thus be fined up to $50
for each residence from which the commercial hauler is
collecting solid waste.

Another possible consequence is criminal liability for
conspiracy to commit theft of government services under the
theory that a commercial hauler who collected residential
solid waste in violation of SWM Rule 105(5) is conspiring
with residential generators to allow them to evade the
residential collection fee. The commercial hauler’s part
in the conspiracy would based on its depriving DPW of the
most effective means to collect residential collection fees
to which it is entitled - terminating services to non-
paying residences.

2. Commercial haulers are permitted by law to
service multiple residential units. Are the haulers
required to bill, collect and remit the $10 collection fee
for these customers?

BLAIR STERLING JOHNSON
MARTINEZ & LEON GUERRERO
SuUITE 1008 PAcIFIC NEwWS BUILDING
238 ARCHBISHOP F.C. FLORES STREET
Hagatfia, Guam 96910-5205
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BSJ RESPONSE: This is covered in SWM Rule 105(b),
which provides that collection of solid waste from multi-
family residential or wmultiple housing units, commercial,
industrial or agricultural activities shall be based on a
free enterprise or privatized system as regulated and
permitted by the Guam Environmental Protection Agency.
These multiple residential units are billed tipping fees in
the same way that a business generator is billed. Instead
of individual tenants or condominium owners being billed
tipping and wuser fees, the billings would instead be
directed to the landlord or the condominium association.
The individual *residences” within such multiple
regsidential wunits are not subject to the $10 residential
collection fee.

3. Do Guam residents have the right to chose who
provides them with solid waste collection services. Do
residents have the right to decline DPW services and either
gelf-haul the ¢trash to the landfill, use free mayoral
collection services or hire a commercial hauler to provide
this service?

BSJ RESPONSE: SWM Rule 105(c) provides that “any
person may transport solid wastes generated on his own
premises to an authorized processing or disposal site,
provided the requirements of this Regulation arxe met.” The
options in the SWM Rules are clear - either have DPW
collect residential solid waste or self-haul the solid
waste to an authorized processing or disposal site. Having
a commercial hauler provide such service viclates the
exclusive right of the government of Guam to either provide
or contract out such services. Residents cannot hire a
commercial hauler to provide this service because only DPW
is authorized to contract with commercial haulers for the
collection or residential solid waste.

If Mayors are using the mayoral exemption from tipping
fees to collect residential solid waste, then they are
assisting these residential solid waste generators in
evading the requirement to pay the residential tipping fee
by removing the conseqguence of non-payment (i.e.,
suspension of service). They are also violating 5 GCA

§40113(d), which provides that Mayors are only allowed dump
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! PAGE: 6

for free “village trash or debris” and which goes on to
provide that “this trash or debris shall come strictly from
their duties in maintaining Village Streets and public
buildings, parks or facilities in their Vvillages, including
the clean-up and removal of public nuisances and debris.”

Mayors may c¢laim that the failure of DPW to pick up
the trash creates a public nuisance and that they are
authorized to c¢lean up and remove public nuisances and
debris. DPW’'s response should be that residential
generators should instead be required to dispose of their
solid waste at the transfer stations, as this allows DPW to
exempt from payment of the self-haul fee only those
residences whose solid waste was not collected by DPW. DPW
should also remind the Mayors that they are law enforcement
personnel and, as such, it is incumbent upon them to report
the existence of any public nuisances as well as the
violation of any of the provisions of Chapter 51-Title 10
to the proper authorities. '

4. What 1is the purpose of the §10 residential
collection fee? From PUC’s perspective, it is intended to
cover the cost of collection and disposal of residential
solid waste. wWould it be Fjust and reasonable for DPW to
collect this fee from commercial haulers in instances where
the commercial haulers provide the collection and tipping
service?

BSJ RESPONSE: The purpose of the $10 zresidential
collection fee is to pay for the cost of services rendered
by SWM to residential customers, including the cost of
collecting residential solid waste, the cost of billing and
collecting the residential collection fee, and an allocated
cost for the proper operation of an EPA complaint landfill
and the closure of the Ordot Dump.

There would be no need for the PUC to deal with the
situation of commercial hauler collecting residential solid
waste if DPW were to simply. enforce its exclusive right to
collect or contract ocut for the collection of residential
golid waste granted in SWM Rule 2105(b). For example, DPW
could seek an appropriate injunction against any commercial
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hauler found to be hauling residential scolid waste in
violation of this rule.

SWM Rule 109 (b) provides that the hauler(s) with whom
DPW contracts for the collection of residential solid waste
shall be granted the exclusive right to perform such
services as are specified in the contract. DPW would
presumably need to enforce its exclusive right to
collection or contract out residential solid waste in order
to be in a position to ensure that any contractor it
contracts with to collect residential so0lid waste is in
turn granted the exclusive right to perform such services.

i DPW could instead chose not to enforce its exclusive
right to «c¢ollect residential solid waste and instead
petition the PUC to bifurcate the residential collection
fees into two parts - collection and disposal/billing. DPW
could continue to collect residential solid waste under
this amended rate structure without the need to contract
out residential collection services. ’

Any resident who 1s dissatisfied with SWM’'s sexrvice

customers do not need to be billed any resgidential fees
because these fees are paid at the transfer station each
time the resident dumps a load.

: would now have two options - self haul solid waste to a
} transfer station or contract with a commercial hauler to
‘ haul that residences solid waste to Oxdot. Self-haul

Residents who contract with a commercial hauler could
request SWM cease collecting their solid waste and that the
“collection” portion of the residential fee be deleted from
their bill. In order to do so, the resident would need to
present SWM with a contract with a commercial hauler. SWM
would then know which commercial hauler to notify when the
resident is delingquent in the payment of “disposal/billing”

fees and service should be terminated. Under existing SWM
Rules, the commercial hauler would thereafter be held
liable for payment of the terminated resident’'s

“digposal/billing” fee if the commercial hauler continues
to collect trash from the terminated residence.
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Bi-furcating residential tipping fees into collection
versus billing/disposal components and provide an exemption
of the collection fee for those residents who opt to have
their solid waste is collected by commercial haulers would
ensure that all residents contribute to the costs of

disposing of solid waste. While this would make
residential tipping and user fees more “just and
i reasonable,” the effect on SWM operations would need to be

studied to determine if allowing residents to contract with
private haulers reduces operational efficiency and a
corresponding increase the costs of service. If this turns
out to be the case, then the collection portion of the fee
would not be “just and reasonable” because it could be
reduced by DPW enforcing its exclusive right to collection
residential solid waste.

JFB
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Appendix 11:
Status of Audit Recommendations

Audit Finding

Transfer Solid Waste
Management billing
function from DOA to
DPW

Management
Concurs. Additional
information needed.

Action Required
DPW and DOA coordinate the transfer of the
commercial billing function from DOA
Division of Accounts to DPW. We suggest
that the full transition take effect by October
1, 2007.

Deficient billing process.

Management
Concurs. Additional
information needed.

DPW and DOA establish formal billing and
payment cycle for commercial haulers.

Lack of collection follow-
up efforts.

Management
Concurs. Additional
information needed.

DPW aggressively pursue collection from
commercial haulers and OCH who are
beyond the 60 day payment and restrict
access to the Ordot Dump for those who
have past due accounts beyond 60 days
and/or for noncompliance with the law.

Lack of service contract
agreements.

Management
Concurs. Additional
information needed.

DPW work with the OAG in the finalization
of service contract agreements with
commercial haulers to include payment
terms, application of unidentified payments,
minimum timeframe to dispute billings, right
to audit clause, penalties for failure to
comply with terms and conditions pursuant
to law, and denial of access to any transfer
stations or the Ordot Dump for non-payment.

Inoperable weigh scale.

Management
Concurs. Additional
information needed.

DPW secure a weigh scale using the proper
procurement process.

Unserviced residential
customers.

Management
Concurs. Additional
information needed.

DPW determine the number of unserviced
residential customers and coordinate the
servicing of these customers by either DPW
or the commercial haulers.

Unbilled government

o Resolved. No Action Required.
tipping fees.
Cash collection for self- Resolved. No Action Required.
haul customers.
DPW follow P.L. 26-99 and immediately
Management

Development of residential
collection district plan.

Concurs. Additional
information needed.

issue a solicitation of interest to be issued for
the development of a residential collection
district plan IFB.
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Do you suspect fraud, waste, or abuse in a government agency
or department? Contact the Office of the Public Auditor:

> Call our HOTLINE at 47AUDIT (472-8348);

> Visit our website at www.guamopa.org;

> Call our office at 475-0390;

» Fax our office at 472-7951;

» Or visit us at the PNB Building, Suite 401
In Hagatia

All information will be held in strict confidence.




